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STATEMENT OF THE CASE

On January 31, 2012, the above claim came before the Arkansas

Workers’ Compensation Commission in Fort Smith, Arkansas for a pre

hearing conference. At issue, is Logan County Circuit Judge

McCormick’s request that the Commission determine if OG&E’s

[hereinafter Respondent No. 1] third party complaint is barred by

the exclusive remedy provisions of the Arkansas Workers’

Compensation  Act [hereinafter The Act].  A pre hearing order was

issued on January 31, 2012.  That order allowed the parties to

submit joint briefs and agreed upon stipulations on March 1, 2012,

with a 14-day time period for response briefs. A copy of the pre

hearing order has been marked a Commission’s Exhibit No. 1 and

without modification or objection has been made part of the record.

The parties agreed that this matter would be submitted for decision

on the merits based upon agreed to and joint stipulations.  All

briefs and responses were submitted in a timely manner.  The

following are the joint stipulations submitted by the parties:
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1. The employee/employer/carrier relationship

existed between Jeremy Loney, Robert Pyron and

Daniel Scott Stover, C&N Electric Power and

Contracting, Inc. and American Home Assurance

at all relevant times, including June 2, 2008;

2. On or about June 2, 2008, Jeremy Loney and

Robert Pyron sustained various injuries and

Daniel Scott Stover was killed in the course

and scope of their employment with C&N

Electric Power and Contracting, Inc.;

3. The claims of Loney, Pyron and Stover were

deemed compensable and benefits were paid by

American Home Assurance under the Act;

4. Plaintiffs, Loney, Pyron and Stover

instituted a tort action against Oklahoma Gas

and Electric Co., Respondent No.1, in the

Circuit Court of Logan County, Arkansas, said

case being docketed as Case No. CV-2010-

16(Div.2);

5. Oklahoma Gas and Electric Co., Respondent

No. 1, sought and obtained permission to file

a Third-Party Complaints against C&N Electric

Power and Contracting, Inc., Respondent No. 2,

from Circuit Judge David H. McCormick;

6. C&N Electric Power and Contracting, Inc.,

Respondent No. 2, filed a Motion to Dismiss
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the Amended Third-Party Complaint, asserting,

inter alia, that Oklahoma Gas and Electric

Co’s claims against it are barred by the

exclusive-remedy provision of the Workers’

Compensation Act, Ark. Code Ann. §11-9-

105(a)(Repl.1996); and,

7. Circuit Judge David H. McCormick determined

that he lacked jurisdiction to determine

whether the Amended Third-Party Complaint of

Oklahoma Gas and Electric Co. is barred by the

exclusive remedy provisions of the Workers’

Compensation Act and has requested that the

Arkansas Workers’ Compensation Commission make

said determination (Respondent No. 1, Exhibit

No.2, p. 1-2). 

Respondent No. 1 contends that its Third-Party Complaint

against C & N Electric Power and Contracting, Inc. [hereinafter

Respondent No. 2] is not barred by the exclusive remedy provisions

of The Act(Commission Exhibit No. 2).  Respondent No 2. contends

that Respondent’s No. 1 Third-Party Complaint against Respondent

No. 2 is barred by the exclusivity doctrine of The Act(Commission

Exhibit No. 3).

After a review of the record submitted on agreed and joint

stipulations, the attached documents, and other matters properly

before this Commission the following decision is rendered.
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FACTUAL BACKGROUND

Jeremy Loney, Robert Pyron and Daniel Stover, the claimants in

this case, were employees of Respondent No. 2.  The employer/

employee/carrier relationship existed at all relevant times,

including June 2, 2008.  The claimants sustained injuries on or

about June 2, 2008.  The injuries resulted in the death of Daniel

Stover, one of the claimants in the current case (Respondent’s No.

1, Exhibit No. 2 at p. 1).  The injuries suffered by the claimants

were deemed compensable and benefits paid (Respondent’s No. 1

Exhibit, Exhibit No. 2 at p. 1).  The claimants subsequently filed

a tort action against Respondent No. 1 in the Circuit Court of

Logan County Arkansas (CV-2010-16).  Respondent No. 1 was granted

permission to file a Third-Party Complaint against Respondent No.

2 which resulted in the filing of a Motion to Dismiss by Respondent

No. 2(Respondent No.1, Exhibit No. 1 at p. 1, See also, Respondent

No. 1, Exhibit No. 5 at p 1-6). Respondent No. 1 seeks indemnity

from Respondent No. 2 should liability be proven, on the merits, in

Circuit Court(Respondent No. 1 Exhibit No. 5 at p.4)    

From the Motion to Dismiss, comes a request from the Circuit

Court of Logan County for the Commission to determine if the

exclusive remedy provisions of The Act are a bar to Respondent’s

No. 1 Third-Party Complaint(Respondent’s No. 1, Exhibit No. 4 at p.

1-3).

 DISCUSSION

The Arkansas Workers’ Compensation Act provides that the

rights and remedies granted to an employee under the provisions of
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the Workers’ Compensation Act are exclusive of all other rights and

remedies... Arkansas Code Annotated §11-9-105.  The Commission has

been asked to determine if the exclusive remedy provision of The

Act bars Respondent No. 1 from filing a Third-Party Complaint for

indemnification against Respondent No. 2.

Constitutionally, the Commission may only exercise jurisdiction

when there is an employment relationship between the litigants,

VanWagoner v. Beverly Enterprises, 334 Ark.12, 970 S.W.2d 810(Ark.

1998), See also, Constitution of Arkansas, Article 5 §32. Without

question, there is no employment relationship between Respondents

one and two. However, the Commission does have jurisdiction to

“determine jurisdiction” without determining the merits of the case.

The Commission may determine if Judge McCormick has subject matter

jurisdiction so that he may entertain the merits of Respondent’s No.

1 claims against Respondent No. 2.  While the Workers’ Compensation

Act provides that employees are granted exclusive remedy, the

Supreme Court has determined that there are exceptions to the

provisions of A.C.A. §11-9-105.  In Mosley Mach. Co. v. Gary Supply

Co. 310 Ark. 214, 833 S.W.2d 772(1992), the court outlined an

exception where a contract or special relationship exists capable

of carrying with it an implied obligation to indemnify.  That

obligation may run from the employer to a third party.  In other

words, when such special situations exist, duties to indemnify may

exist.  In the case at bar, Respondents No. 1 argue that multiple

duties are owed to them by Respondent No.2.  They argue that these

duties include a statutory duty,  a contractual obligation and
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implied indemnity flowing from a written agreement(Respondent’s No.

1, Exhibit No. 1 at p. 4).  A review of the evidence submitted

reveals that, indeed, Respondent’s No. 1 are correct, such duties

do exist.  Clearly, once these duties exist, just as in Smith v.

Paragould Light and Water Commission, 303 Ark. 109, 793 S.W. 2d

341(1990), indemnity is appropriate if liability is determined,

despite the exclusive remedy provision.  Here, employees of

Respondents No. 2 were working within ten feet of an OG&E energized

overhead electrical line when an accident occurred, and injuries

were sustained. A.C.A. §11-5-301, et seq., sets forth provisions

that must be followed when work is conducted near high voltage

lines.  If a violation exists under A.C.A. §11-5-308(a), A.C.A. §11-

5-305(a) of the same statutory section allows “...the person, firm,

corporation or association violating the provisions . . . shall be

liable to the owner or operator of the electrical line.”  Under the

provision of A.C.A. §11-5-305, Respondent’s No. 2 statutory

violation may result in statutory liability and an obligation to

indemnify despite the exclusive remedy provisions of The Act.  Here,

a statutory duty was created requiring that employers not put

workers in harm’s way, A.C.A. §11-5-308(a).  Flowing from this

statutory duty, is the possibility that a third party may be

entitled to indemnity from the employer pursuant to A.C.A. §11-5-

305(a) despite the exclusive remedy provisions of The Act.  Clearly,

exclusive remedy provisions would not bar indemnity should liability

be found and would not bar the Third-Party Complaint based on the

statutory duty argument.
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Additionally, Respondents No. 1 argue that there is a

contractual duty owed to them under the terms of their written

contract with Respondents No. 2. They have submitted into evidence

such a contract, entitled “Agreement for Overhead Line

Construction”(Respondents No. 1, Exhibit No. 6 at p.1-7).  Review

of this agreement reveals that  Respondents No. 2 agreed to be

responsible for and to indemnify the owner of the lines(Respondents

No. 1) against all liability claims, etc...(Respondents No. 1,

Exhibit No. 6 at p. 5).  As a side note, they also agreed to comply

with all federal, state and local law relating to work

performed(Respondents No. 1, Exhibit No. 6 at p. 6, See also, A.C.A.

§11-5-301, et a seq.).  The terms of the contract submitted into

evidence must be accepted as true, and may allow indemnification to

Respondent No. 1, should liability be determined to exist, despite

the exclusive remedy provisions of the Act.  The exclusive remedy

provision of The Act, should not bar Respondent’s No. 1 Third-Party

Complaint based on the argument that a contractual duty or

obligation exists.

Lastly, Respondents No. 1 argue that there exists between the

parties an implied  duty to indemnify, despite the exclusive remedy

provisions of the Act.  Here, the implied duty arises from implied

provisions in the written contract.  Again, in Mosley Mach. Co. v.

Gray Supply Co., 310 Ark. 214, 833 S.W.2d 772(Ark. 1992)the court

wrote, citing, Professor Larson that when the employer’s relation

to the third party is that of a contractor doing work for the third

party, there may be an implied obligation to perform the work with
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due care(Respondents No. 1, Exhibit No. 1 at p.6, citing, 2B A.

Larson, The Law of Workmen’s Compensation §76.60(1989).  The

Arkansas Supreme Court, in Oaklawn Jockey Club v. Pickens-Bond

Const. Co., 251 Ark. 1100, 477 S.W.2d 477 (1972), opined that an

obligation on the part of the employer to perform work in a safe

manner, to provide safe working conditions for its employees, to

refrain from creating hazardous conditions, and to comply with all

laws, regulations, and building codes pertaining to safety on the

job was implied in the service contract between the parties.

Clearly, the contract between the two parties, here, creates such

an implied duty.  Due to the nature of the work in this case, no one

could not credibly argue that the agreement between Respondents one

and two to do work around energized overhead electrical lines would

not imply a duty to perform work with due care. It is for the

Circuit Court to determine if there has been a breach of that duty

therefore resulting in liability.  The creation of such an implied

duty of care resulting from a written contract, creates an exception

to the exclusive remedy provisions of The Act.  Clearly, the filing

of Respondent’s No. 1 Third-Party Complaint is proper.

Based on a review of all arguments by Respondent No. 1, the

brief and response submitted by Respondent No. 2, the exclusive

remedy provisions of the Workers’ Compensation Act do not bar

Respondent’s No. 1 Third-Party Complaint.  I have reviewed the brief

and response submitted by Respondents No. 2 and found nothing in the

record that would convince the Commission that the exclusive remedy

provision should bar Respondent’s No. 1 Third-Party Complaint.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the evidence stipulated to and submitted, there exists

between the parties, here, either a contractual or other special

relationship that falls squarely into the exceptions to the

exclusive remedy provision outlined in Mosley Mach. Co. v Gray

Supply Co.  The exclusive remedy provision of The Act, does not bar

Respondents No. 1 Third-Party Complaint.  Additionally, if the

exclusive remedy provisions of The Act do not bar the filing the

Third-Party Complaint, Judge McCormick clearly has subject matter

jurisdiction to hear and decide the current matter of liability on

the merits.

  ORDER

Having found that the exclusive remedy provisions of the

Arkansas Workers’ Compensation Act do not bar the Respondent’s No.

1 Third-Party Complaint, it is my determination that this case

should be returned to the Circuit Court of Logan County Arkansas for

a determination of liability on the merits by Judge McCormick.

IT IS SO ORDERED.   

                                
            AMY GRIMES                        

       ADMINISTRATIVE LAW JUDGE      


