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STATEMENT OF THE CASE

On December 6, 2011, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre-hearing

conference was conducted on September 27, 2011, and a pre-hearing

order filed that same day.  A copy of the pre-hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without objection made part of the record. Prior to hearing on

December 6, 2011, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission

has jurisdiction of this claim.

2. On March 16, 2011, the relationship of

employee-employer-carrier existed between the

parties.

3. The claimant’s average weekly wage is $520.
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4. The parties agree that an incident occurred at the place

of employment.

5.  The claimant’s entitlement to medical services is in

dispute.

Prior to hearing on December 6, 2011, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury,

based on objective medical findings.

2. The claimant’s entitlement to medical services.

3.  Attorney’s fees.

The claimant contends that he is entitled to reasonable and

necessary medical expenses and treatment, and attorney’s fees in

connection with a compensable injury of March 16, 2011. The

respondents contend that the claimant had an incident on March 16,

2011, to his right shoulder.  He was treated by Dr. Holder who

placed the claimant on light duty and diagnosed him with a shoulder

strain.  At this point, the respondent has no information to

indicate the need for additional treatment. The stipulations agreed

to by the parties, as modified at the hearing  on December 6, 2011,

and in the pre-hearing order are hereby accepted as fact.

From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe his demeanor the following decision is rendered.
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FACTUAL BACKGROUND

The claimant has been employed with the respondent for twelve

years.  At the time of the hearing, he was continuing to work for

the respondent (Record 12/6/2011 at p. 7-8).  The claimant

testified that he made windows.  He added that the windows were

custom windows and that he heated the vinyl in an oven and placed

an insert into the vinyl to keep it from collapsing.  He continued

that it come out of the oven and he wrapped it and made the sides

of the window (Record 12/6/2011 at p. 8).  The claimant also

testified that prior to his current job, he cut glass and installed

windows, also for the respondent (Record 12/6/2011 at p. 9).  The

claimant stated that on March 16, 2011, he was making custom

windows and after the window cooled, he was pulling the insert out

when he felt a sharp pain in his [right] shoulder (Record 12/6/2011

at p. 9).  He added that while he had a previous workers’

compensation claim in his left shoulder, he had never had a problem

with his right (Record 12/6/2011 at p. 9).  The claimant described

the pain in his right shoulder as the same pain he had experienced

in his left, and reported the March 16, 2011 incident to his

supervisor.  The supervisor sent the claimant to see Dr. Holder

(Record 12/6/2011 at p. 11).  Upon the claimant’s first visit to

Dr. Holder, he was prescribed medication.  On his notations of that

day, March 16, 2011, Dr. Holder noted that the claimant had right

shoulder strain and sent the claimant back to work with

restrictions (Record 12/6/2011 at p. 12; Joint Exhibit No. 1 at p.

1).  The claimant testified that he was seen by Dr. Holder a second
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time.  On that visit, March 23, 2011, Dr. Holder noted there had

been no improvement in the shoulder and that the claimant was to

continue with the prescribed medication, but added that he wanted

the claimant to advance to exercises (Joint Exhibit No. 1 at p.6).

The claimant testified that he was to start physical therapy, but

that the therapy was denied, and he had not had any of the physical

therapy (Record 12/6/2011 at p. 12; Joint Exhibit No. 1 at p. 8).

Dr. Holder’s notes from the April 11, 2011 visit indicate not only

that there had been no improvement, and that he was recommending

physical therapy, but he noted for the first time that the claimant

had an impingement (Join Exhibit No. 1 at p. 8).  He continued that

he had seen Dr. Holder a last time and that a MRI was recommended,

but that the service had been denied.  Dr. Holder’s notes of May 2,

2011, note that the claimant still had shoulder pain off and on

with movement.  He added that the claimant’s pain level was an 8

out of 10. Additionally, Dr. Holder noted that the claimant had a

two percent impingement that had advanced to adhesive capsulitis.

Dr. Holder noted that he requested an MRI followed by a referral to

an orthopedist (Joint Exhibit No. 1 at p. 11-12)  The claimant

added that he continued to have problems with his right shoulder.

He added that it still hurt.  He continued that he had sharp pain

in his shoulder, that it was stiff and that he had a limited range

of motion in the shoulder (Record 12/6/2011 at p. 11).  The

claimant stated that he desired to have further evaluation and

treatment of his right shoulder (Record 12/6/2011 at p. 13).
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DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). Preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting
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objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, we must first address whether the

claimant sustained a compensable injury to his right shoulder on

March 16, 2011.  This claimant, in contrast to the claimant in

Ford, presented documentary evidence in the form of multiple

doctor’s notes stating that the claimant had a shoulder strain,

then an impingement, then an impingement that had advanced to

adhesive capsulitis.  There are numerous notations from the

beginning of the claimant’s medical treatment that he had

experienced no improvement. Additionally,  he needed continued

medication, physical therapy, a MRI and possibly a referral to an

orthopedist.  These are all findings that are objective and cannot

come under the voluntary control of the patient.  These findings,

when together with the claimant’s testimony as to how the March 16,

2011 incident happened, and his testimony that he did not have

right shoulder problems prior to the incident, lead to no other

conclusion. The claimant suffered a compensable injury on March 16,

2011, while in the employee of the respondent.  

     The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Here the claimant

has proven by a preponderance of the evidence that he sustained a

compensable injury to his right shoulder on March 16, 2011.  He has

also produced objective medical findings to support his claim.
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Based on the foregoing, there is clearly a causal connection

between the incident on March 16, 2011, and his right shoulder

issues. 

The Commission has also been asked to address the issue of the

claimant’s entitlement to medical treatment.

Arkansas Code Annotated §11-9-102(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant sustained a compensable

injury, the question of medical services must be determined by

looking at the facts in question and determining if the medical

services are reasonably necessary for the treatment of the

claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under Ark.

Code Ann. §11-9-508(a) is a fact question for the Commission.

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d (50

(1984). 

In G E Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark.

App. 120, 969 S.W. 2d 667 (1998), the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was
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reasonable and necessary.  Here, we have documented recommendations

from Dr. Holder, all of which were denied prohibiting the claimant

from receiving treatment. It appears from the doctor’s notes that

the claimant’s condition may have advanced due to a lack of

physical therapy. Clearly, Dr. Holder believed that physical

therapy, an MRI and subsequent referral and recommendations were

reasonable and necessary to the treatment of the claimant’s

condition.  The fact that the respondent chose to ignore all but

the first diagnosis of shoulder strain does not negate the fact

that the claimant had continued pain, was prescribed continued

medications, treatment, and recommendations but did not improve.

Clearly, he might have improved had he been allowed to have

physical therapy.  More importantly, he certainly is entitled to an

MRI to determine the extent of his shoulder injury and possible

treatment.

In order for the claimant to be entitled to the evaluation and

medical treatment that he seeks, he must prove that the treatment

is reasonably and necessarily related to the treatment of the

compensable injury.  Clearly, the treatment that the claimant seeks

is reasonably and necessarily related to the treatment of his

injury. 

The claimant, in this case, has provided sufficient evidence

to prove that his request for medical evaluation and treatment is

reasonably and necessarily related to the treatment of his

compensable injury sustained on March 16, 2011.
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     FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by preponderance of the evidence

that he suffered a compensable injury to his right

shoulder on March 16, 2011.  There are objective medical

findings to support a right shoulder injury on March 16,

2011, and there is a causal connection between the right

shoulder injury on that date and his continued shoulder

pain. 

2. Having met the burden of proving a compensable injury the

claimant is entitled to medical services in the form of

evaluation and treatment as recommended by Dr. Holder

related to the treatment of the right shoulder.  He has

proven that the medical evaluation and treatment that he

is requesting is reasonable and necessary for the

treatment of his compensable right shoulder injury.  

3. Additionally, the claimant is entitled to the appropriate

attorney’s fee based on the above findings.

  ORDER

The respondents shall pay for medical evaluations and

treatment as recommended by Dr. Holder related to the claimant’s

compensable right shoulder injury.

Additionally, the respondents shall pay to the claimant’s

attorney the maximum statutory attorney’s fee.

IT IS SO ORDERED.

                                                                 
                        AMY GRIMES

                           ADMINISTRATIVE LAW JUDGE
                                         


