
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F406895 (08/18/2002)

CLIFTON LEE, EMPLOYEE  CLAIMANT

NUCOR YAMATO STEEL CO., EMPLOYER                RESPONDENT #1

LIBERTY MUTUAL FIRE INS. CO., CARRIER                                     RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND            RESPONDENT #2

OPINION FILED SEPTEMBER 11, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on September 7,
2012, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE ZAN DAVIS, Attorney at Law, Jonesboro,
Arkansas.

Respondents #1 represented by the HONORABLE DAVID C. JONES, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L. KING, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 6, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1. 

The testimony of Clifton Lee, the claimant, coupled with medical reports and other

documents comprise the record in this claim.  
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DISCUSSION

Clifton Lee, the claimant, with a date of birth of July 23, 1959, is a high school graduate

who commenced his employment with respondent-employer on July 21, 1991.  The claimant’s job

title was that of roll/guide builder.  The claimant suffered a compensable injury to his low back on

August 18, 2002, and ultimately underwent a two level lumbar disc fusion in the treatment of the

compensable injury under the care of Dr. Dewayne Eubanks, a Jonesboro neurosurgeon.  The

claimant and respondents #1 have agreed that the claimant sustained a 14% whole body

anatomical impairment on and corresponding indemnity benefits have been paid.

The testimony of the claimant reflects that he continues to experience residuals from the

compensable injury to include weakness in his leg, tingling and pain from his back to his foot. 

The claimant is also a Type 2 diabetic, which is treated with insulin. The claimant is presently

under the care of Dr. Raymond Greaser, a Jonesboro pain management specialist.  The testimony

of the claimant reflects that he does not desire further surgery in the treatment of the compensable

injury, to include the placement of a dorsal column stimulator in his back.  The claimant registered

concerns regarding the impact of his diabetes on any surgical procedure.  The claimant further

notes that his symptoms are being managed by conservative treatment measures, to include

medication and epidural steroid injections.

The medical in the record reflects that on February 10, 2005, the claimant was seen by Dr.

John Brophy, a Memphis neurosurgeon.  The February 10, 2005, chart note of the afore visit

reflects, in pertinent part:

HISTORY: Mr. Clifton Lee, Sr., is a 45-year-old black male seen in
consultation for an independent medical at the request of Workers’
Compensation concerning back and lower extremity pain.  In
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September 2002, he was lifting a heavy piece of metal at work
when he noted the acute onset of back and left lower extremity
pain.  Within two days, he sought evaluation with the company
physician.  Evaluation included x-rays and he initiated treatment
with medications including Celebrex and Darvocet.  Base on his
lack of improvement, he was referred to a lumbar MRI.  He then
underwent evaluation by Dr. Abraham in Jonesboro.  Dr. Abraham
suggested conservative management and he returned to work at full
duty.  Due to persistent symptoms, he was evaluated with lumbar
myelogram/CT scan.  He was then referred to Dr. Gera who
performed three lumbar steroid injections over several months
which resulted in no sustained improvement.  In early 2004, his
glucose significantly increased related to the steroid doses requiring
hospitalization for management with insulin.  He has been on an off
work status since March 2004.   .    .   In October 2004, he was
involved in a motor vehicle accident in which he was broad-sided
by another vehicle.  He was wearing his seatbelt at the time of the
accident and had no loss of consciousness.  He did sustain a left
knee contusion but reports no increase in his back and right lower
extremity symptoms.  He did seek treatment with a local
chiropractor for back and left knee pain.  In 2004, he was evaluated
by Dr. Eubanks who offered surgical intervention due to his
persistent back and leg pain.  Currently, Mr. Lee describes primarily
back pain at the inferior right lumbar paraspinal muscles and some
right lower extremity pain extending from the buttock to the ankle. 
Eighty percent of his pain is in his lower back and twenty percent is
in his right leg.  Eh states that the left leg pain resolved
approximately two months after the injury and that is when he
developed the right lower extremity pain which has not changed
since late 2002.  He denies weakness or left lower extremity
symptoms at this time. 

*          *          *

RECORDS REVIEW: Mr. Lee was evaluated by Dr. Robert
Abraham on 7 November, 2002.  At that time, Mr. Lee described
back and bilateral lower extremity pain since a lifting injury at work
in September 2002.  The MRI was reviewed and he was diagnosed
with lumbar radiculopathy associated with a right central L4-5
HNP.  On 6 November, 2003, he was complaining primarily of back
and right lower extremity pain.  Further evaluation with
myelography was recommended.  Based on this evaluation, Dr.
Abraham suggested continued conservative management and he
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was subsequently referred to Dr. Gera for pain management.  A
lumbar epidural steroid injection was performed on 20 January,
2004 at L5-S1 and repeated on 3 February, 2004.  He reported
some improvement on 5 March, 2004 and the injection was again
repeated on 9 March, 2004.   Medical treatment included Celebrex
and Darvocet.  After the injection in March, his glucose increased
requiring hospitalization for five days coordinating an appropriate
dose of insulin.  On 3 May, 2004, right side facet injections were
performed at L4-5 and L5-S1.  A right L4-5 and L5-S1 facet
rhizotomy was performed on 17 June, 2004.  Mr. Lee was
evaluated by Dr. Eubanks on 16 December, 2004.  At that time, he
was complaining of back and right lower extremity radicular pain.
Dr. Eubanks reviewed the radiographic studies which were
considered consistent with a broad based right L4-5 HNP
compressing the right L5 nerve root which had progressed in
severity compared to the 2002 radiographic evaluation.  Based on
his persistent pain, the failure of conservative management and the
findings on his latest MRI, he considered Mr. Lee a candidate for a
right L4-5 diskectomy and L5 foraminotomy.

IMPRESSION: Chronic back and right lower extremity pain
associated with a right L4-5 HNP and lumbar spondylosis at L4-5
and L5-S1.

RECOMMENDATIONS: The clinical situation was reviewed with
Mr. Lee.  I discussed the fact that despite an adequate
decompression of the nerve root at surgery, it is possible that his
back pain will not be significantly improved.  He considers his leg
pain severe enough to warrant surgical intervention.  Based on the
persistence of his symptoms despite conservative management over
many months and the results of the 2004 MRI, I would agree with
Dr. Eubanks that he would be considered a candidate for a right
L4-5 diskectomy and right L5 foraminotomy.  I would anticipate
clearance to return to work at full duty without restriction at three
months postop. (R1X1, p. 1-3).

The medical in the record reflects that the claimant was initially seen by Dr. Raymond D.

Greaser at NEA Center of Interventional Pain Management, on February 8, 2008.  At the time of

the afore visit, the clinic note reflects that the clamant was requesting diagnostic/therapeutic

interventional pain management.  The February 8, 2008, chart note reflects, in pertinent part:
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Assessment
C Herniated lumbar disc
C lumbar spondylosis
C Postlaminectomy syndrome (lumbar)
C Lumbar radiculopathy
Plan
>> Order diagnostic study:

CMP
UDS.
MRI-LUM.
NCS/EMG-BLE.

>> Start neuronal membrane stabilizer anti-convulsant therapy:
LYRICA 25 ]-MG BID TS.

>> Consider a transforaminal lumbar epidural steroid injection:
RT (LS-S1)(S1) TF ESL

>> Consider a trial of spinal cord stimulation therapy:
RT (L/T) SCST.

>> Follow-up:
4-WK DX STUD FU. (CX #1, p. 3).

The medical in the record reflects that as a result of the February 8, 2008,

recommendations of Dr. Greaser, the claimant was evaluated by Dr. Fereidoon Parsioon, at

Phoenix Neurosurgery in Memphis, Tennessee on May 19, 2008, at the request of respondents

#1.  The May 19, 2008, report reflects the claimant’s chief complaints as bac, right buttocks, and

leg pain.  The afore report further reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This patient is referred by
Workers’ Compensation for an independent medical examination. 
He is a 48-year-old black gentleman whose date of injury was
August 18, 2002.  The patient mentions that he lifted a heavy object
of about 200-250 pounds with another gentleman and he lifted his
part and the other guy didn’t and as a result of that the object gave
way and he started having back pain at that time.  He is status post
right L4/L5 and right L5/S1 discectomies by Dr Eubanks in
Arkansas. 

The patient states that he did okay and went back to work for six
months.  In November of 2005 he fell at work and started having
back, right buttocks, and leg pain which was a burning-type pain. 
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He has not worked since 2005.  Dr. Eubanks wanted to operate on
him again.  

Dr. Grease has recommended putting a dorsal column stimulator in
his back.  The patient states he is going to see Dr. Greaser on May
22, 2008 for another epidural block

He feels weak in his right leg with walking.  He walks with a cane
and says that he cannot sleep at night.  His pain gets worse when he
is active.

*          *          *

REVIEW OF RECORDS:   I will review his records and give a
final decision.

REVIEW OF STUDIES:   I reviewed an MRI of the lumbosacral
spine which was dated February 25, 2008.  This was done with-
and-without contrast.  This showed postoperative changes at L5/S1
and L4/L5 on the right.  There was a question of a small recurrent
disc at L4/L5 on the right. 

RADIOGRAPHS: In the office we obtained x-rays of the lower
spine which showed mild disc degeneration at L5/S1; otherwise, it
was normal. 

IMPRESSION: 1.  Back pain and right lower extremity pain.
2.  Status post right L4/L5 and L5/S1 discectomies 
by Dr. Eubanks.
3.  Status post fall at work in November of 2005.

PLAN:   This gentleman has a significant amount of records
available for review.  I will review these records and give my final
opinion after this review. (JX #1).

The medical records reflects that the claimant was seen by Dr. Greaser on July 12, 2011,

pursuant to a referral of Dr. J. Timothy Dow.  The afore clinic note reflects the claimant’s chief

complaints as bilateral lumbar back pain with pain radiation to the bilateral lower extremities, right

worse than left.  The July 12, 2011, clinic note further reflects that following an examination and
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review of the claimant’s records, the claimant was continued on the Lyrica and directed to follow-

up in three months for medication evaluation. (R1X1, p. 6-9).  Clinic notes regarding a December

8, 2011, visit of the claimant to Dr. Greaser reflects the severity of the claimant’s pain at 7 on a 0

to 10 scale.  The clinic note further described the claimant’s pain as chronic; and that the claimant

had a moderate level of function with regard to activities of daily living.  The December 8, 2011,
clinic note further reflects, in 

pertinent part:

General:
Mr. Lee says that he is doing well.  His pain will worsen with
increased activity.  He says that the Lyrica and Celebrex are helping
to diminish his pay symptoms.  He want to hold on SCS therapy at
present.  If his symptoms should worsen and not respond to
conservative therapies then we might consider SCS at that time.
(R1X1, p. 10).

The clinic note does reflect, under the psychiatric entry, positive for pain-related anxiety regarding

the claimant.  The December 8, 2011, clinic note further reflects, in addition to continuing the

claimant on his medications [Lyrica and Celebrex], “future bilateral thoracic spinal cord

stimulation trail if symptoms worsen”. (R1X1, p13).  The claimant was scheduled to return in

follow-up in 4-6 months for medication evaluation.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all time pertinent, to include August 18, 
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2002, when the claimant sustained a compensable low back injury during which time he earned

wages sufficient to entitle him to weekly compensation benefits at the rates of $425.00/$319.00,

for total/permanent partial disability.  

3. The evidence fails to preponderate that the placement of a bilateral thoracic 

spinal cord stimulator is reasonably necessary in connection with the treatment of the claimant’s

August 18, 2002, compensable injury, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002).

4. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the compensable injury of August 18, 2002.

CONCLUSIONS

The compensability of the claimant’s August 18, 2002, low back injury in the employment

of respondent #1 is not disputed.  The claimant has undergone a two-level lumbar disc surgery in

connection with the compensable injury.  At issue before the commission at this juncture is

whether the placement of a dorsal column stimulator in the claimant’s back is reasonably

necessary treatment in connection with the August 18, 2002, compensable injury. 

The present claim is one governed by the provisions of Act 796 of 1993, in that this

workers’ compensation claim arose subsequent to the effective date of the afore provision.

Medical Treatment

Pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002), the employer is mandated to

promptly provide for an injured employee such medical treatment as may be reasonably necessary

in connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission . Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services
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are reasonably necessary by a preponderance of the evidence.  The afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting form the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 W.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

On August 18, 2002, the claimant sustained an injury to his low back arising out of and in

the course of his employment, and for which he ultimately underwent surgical treatment by Dr.

Dewayne Eubanks.  The claimant was initially evaluated by Dr. Raymond D. Greaser, a Jonesboro

pain management specialist, on February 6, 2008.  One of the recommendations generated by Dr.

Greaser in connection with the treatment of the claimant’s compensable injury was to consider a

trial of spinal cord stimulation therapy.  The claimant was evaluated by Dr. Fereidoon Parsioon, a

Memphis neurosurgeon, at the request of respondents #1, and his opinion solicited regarding the

placement of a dorsal column stimulator in the claimant’s back.  

While the record does not contain a report reflecting the opinion of Dr. Parsioon with

respect to the placement to the spinal cord stimulator, clearly such a consideration remained a

viable option from Dr. Greaser’s standpoint.  As noted above, during a December 8, 2011, visit,

relayed that he wanted to hold off on the spinal cord stimulator therapy at the time.  The clinic

note of the December 8, 2011, visit recorded that if the claimant’s symptoms worsen or he did not

respond to conservative therapies, he would then consider SCS (spinal cord stimulator).  The

claimant was scheduled to follow-up with Dr. Greaser in 4-6 months following the December 8,

2011, visit.  The record does not contain an office/clinic note of a visit by the claimant to Dr.
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Greaser subsequent to December 8, 2011, evidencing that the claimant symptoms have worsened

or that the conservative therapies have failed.  More importantly, the claimant has relayed that he

does not wish to undergo the placement of the dorsal spinal column stimulator.  The claimant

maintains that his symptoms are being sufficiently managed by prescription medication.  The

claimant also relayed that he is reluctant to undergo any further surgery because of his diabetes.

There are no provisions under the Arkansas Workers’ Compensation Act to compel an

injured employee to undergo a surgical procedure that the employee does not desire.  The

claimant continues to have access to sanctioned reasonably necessary medical treatment in

connection with the August 18, 2002, compensable injury.  The claimant noted that his symptoms

growing out of the compensable injury are being managed by prescription medication and that he

does not wish to undergo a trial period of spinal cord stimulator therapy. The claimant has failed

to sustain his burden of proof by a preponderance of the evidence that the placement of a dorsal

column stimulator is reasonably necessary medical treatment in connection with the treatment of

the claimant’s August 18, 2002, compensable injury.  The afore claim is respectfully denied and

dismissed.          

IT IS SO ORDERED. 
______________________________________________
 ANDREW L. BLOOD 
 ADMINISTRATIVE LAW JUDGE


