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Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On February 21, 2012, the above captioned claim came before

the Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on August 9, 2011, and a pre hearing order

filed August 10, 2011. A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1, and without modification or

objection has been made part of the record. Prior to hearing on

February 21, 2012, the parties agreed to the following

stipulations: 

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The prior Opinions in this claim have become final and

are res judicata of all issues addressed therein.

3. The relationship of employee-employer-carrier existed

among the parties on September 12, 2002.
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4. The claimant sustained a compensable injury on September

12, 2002.

5. The appropriate compensation rates are $425.00 for total

disability and $319.00 for permanent partial disability.

6. There is no dispute over medical services through July

30, 2010.

7. There is no dispute over temporary total disability

through July 30, 2010. 

 By agreement of the parties, and prior to the hearing on

February 21, 2012, the following issues will be litigated:

1. The claimant’s entitlement to surgery recommended by Dr.

Thomas.

2. The claimant’s entitlement to temporary total disability

benefits from July 30, 2010 until a date to be

determined.

     The claimant contends that her authorized treating physician

has recommended surgery; however, the respondents have not

authorized that surgery. The claimant contends that the recommended

surgery is reasonably necessary and is therefore the liability of

the respondents. The claimant contends that she is entitled to

temporary total disability benefits from July 30, 2010 until a date

yet to be determined.  The claimant contends that her attorney is

entitled to an appropriate attorney’s fee.  The respondents contend

that all benefits to which claimant is owed have been paid.

Respondents contend that the additional medical treatment
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recommended by Dr. Brad Thomas in the form of surgery is not

related to claimant’s compensable injury.

The stipulations agreed to by the parties at the pre hearing

conference on August 9, 2011 and contained in the pre hearing order

filed August 10, 2011, are hereby accepted as fact.  From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear testimony and observe the witness and her

demeanor, the following decision is rendered.

 FACTUAL BACKGROUND

The claimant is a 58-year-old female who suffered an

admittedly compensable injury on September 12, 2002(Record 2/21/12

at p.6, 17).  The claimant was injured trying to keep a patient

weighing 300 pounds with a broken hip from exiting his bed.(Record

2/21/12 at p. 6). The claimant testified that she went to the

emergency room and then began seeing Dr. Terry Clark.  Dr. Clark

ordered an MRI and then released the claimant back to work.  The

claimant testified that she shortly thereafter, returned to

occupational medicine for additional treatment(Record 2/21/12 at

p.7).  The claimant testified that she saw Dr. Clark and Holder,

and that they referred her to Dr. Swicegood for injections.  She

stated that she had abscesses related to the injections, causing

her a two week stay in the hospital(Record 2/21/12 at p. 8).  She

added that despite her troubles, she had an additional injection.

She had the additional injection, despite the abscesses because she
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was still having symptoms(Record 2/21/12 at p. 8).  The claimant

continued testified that she continued to have symptoms after

seeing Dr. Swicegood.  She stated that they were the same symptoms

that she had shortly after the accident in 2002.

The claimant testified that she then went to work for a day

treatment center for children.  It was also part of the Mercy

system.  She stated that she was not completely recovered and that

she had certain “stipulations” for her work at the center.  She

added that she was not to do any lifting and that she had a cot in

one of the rooms so that she could lay down.(Record 2/21/12 at p.

9).  The claimant stated that accommodations were made for her to

work, but that the treatment center was shut down.  She added that

she had not worked anywhere since the treatment center closed.

Once the job at the treatment center ran out the respondent made no

effort to provide accommodation anywhere else in the Mercy

system(Record 2/21/12 at p. 15).   

The claimant testified that she came under the care of Dr.

Rogers, her family physician.  She added that he became her

authorized physician, but then he left the State and she was

assigned to Dr. Stone in Little Rock who referred her to Dr.

Thomas.  She added that she had never seen Dr. Thomas before being

referred to him by Dr. Stone.  She had no input in selecting Dr.

Thomas(Record 2/21/12 at p. 11).  Additionally, she stated that Dr.

Thomas took a complete history including when she got hurt and the
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problems she had been having since.(Record 2/21/12 at p. 17).  The

claimant testified that, at the time of the hearing, she was still

having problems due to the September 2002 accident.  She stated

that she continued to have lower back pain, pain down her legs

along with numbness and burning in the feet(Record 2/21/12 at

p.12).  The claimant advised that initially, the pain was in her

primarily in her right leg because of muscle spasms.  She added

that currently, the pain was in her left leg, causing her to sit on

her right hip during the hearing.  She added that between September

13, 2002 and the time she saw Dr. Thomas, she did not have any new

accidents(Record 2/21/12 at p. 12).

The claimant testified that when she saw Dr. Thomas, her

symptoms were the same kind that she had been having for several

years following the September 12, 2002(Record 2/21/12 at p. 13).

The claimant underwent a myleogram and the leg pain got

worse(Record 2/21/12 at p. 13).  She stated that she was on

Neurontin, Lorcet, and Amitriptyline as prescribed by Dr. Stone,

the authorized workers’ compensation doctor.  She added that since

seeing Dr. Thomas, she had not worked anywhere.  The claimant

stated that she did not feel that she could hold down a job,

stating, “I don’t know of any jobs where they let you go lay down

in the middle of the day.”  She added that she could only stay up

3-4 hours without having to get off her feet.  Additionally, she

stated that she was a RN and that she did not know of any kind of
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RN job that she could work in her present condition.  The claimant

testified that she had applied for jobs in two Mena nursing homes,

but that she had not been offered any work.  Additionally, she

stated that she would not be able to work in Fort Smith, if a job

were found because she was unable to drive the 82 miles to Fort

Smith in less than two hours.  She added that she would have to

stop due to the pain.  The drive and shift together would require

a sixteen-hour day.  She stated that even an eight-hour shift would

not allow her to lie down after four hours.(Record 2/21/12 at p.

15-16).

The medical evidence submitted confirms that the claimant was

seen for emergency care on September 14, 2002.  The assessment

notes reflect that she had mid to low back pain, and pulled back

trying to lift a patient.  The ER notes also reflect that she had

severe pain radiating into the bilateral lower

extremities(Claimant’s Exhibit No. 1 at p. 1-3).  On September 26,

2002, the claimant had an MRI lumbar without contrast, noting the

reason for exam as right leg pain with a history of left leg and

back pain.  The MRI also revealed a moderate sized disc protrusion

at L5-S1 and a mild diffuse disc bulge at L4-5 along with a tiny

disc protrusion at L4-5(Claimant’s Exhibit No. 1 at p. 5).  A

myelogram in October of 2002 showed an effacement of the exiting

nerve roots bilaterally(more so on the left) at L5-S1(Claimant’s

Exhibit No. 1 at p.9).  Dr. Clark’s note from October 30, 2002
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states that the claimant had seen by Dr. Queeney who did not think

she was a candidate for surgery and did not think surgery would

alleviate the claimant’s symptoms.  Dr. Clark referred the claimant

to Dr. Swicegood for injections(Claimant’s Exhibit No. 1 at p.11).

 In November 2002, Dr. Swicegood notes the effacement, and also

notes that the claimant has pain consistent with severe sciatica

bilaterally, but a bit worse on the right lower extremity.  He also

notes that if injections and physical therapy do not diminish her

pain, she would need to be reevaluated for neurosurgery(Claimant’s

Exhibit No. 1 at p. 12). Additionally, Dr. Clark, in a 2004

deposition, testified that Dr. Queeney did not recommend surgery

for the claimant. He, in 2004, released the claimant to work

without restrictions based on the outcome of the functional

capacity evaluation that he had ordered.  He added that at that

time, the claimant did not need any further treatment from a

neurological standpoint(Claimant’s Exhibit No. 2 at p. 9-15).  Dr.

Clark also testified that his records note that the claimant was

complaining of soreness to her left leg(Claimant’s Exhibit No. 2 at

p. 38).  The claimant continued to be treated for her symptoms from

her injury in 2002 until she saw Dr. Thomas in 2010.

During this lengthy treatment, the claimant saw Dr. Pruitt, for an

independent medical examination in 2003.  Dr. Pruitt stated that the

claimant had reached MMI, recommended that she continue with anti-

inflammatory medications, rehabilitative exercises and weight
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loss(Respondent’s Exhibit No. 1 at p.47).  He assigned the claimant

permanent work restrictions that were set out in the functional

capacity evaluation at medium duty and agreed with Dr. Queeney that

the claimant did not surgery or any treatment beyond what he had

listed in his evaluation(Respondent’s Exhibit No. 1 at p, 11, 47).

The claimant had undergone a functional capacity evaluation in

2003(Respondent’s Exhibit No.  1 at p. 12-42). 

The claimant saw Dr. Thomas, by referral, in 2010 at which

point, he recommended at left sided L5-S1 discectomy.  He noted that

he felt the claimant had the problem since the beginning and that

the herniated disk had not been treated(Claimant’s Exhibit No. 1 at

p. 40-43).  The recommendations for treatment provided by Dr. Thomas

have been denied by the respondent.

DISCUSSION

The claimant in this case, suffered an admittedly compensable

injury on September 12, 2002.

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled to
medical and temporary disability as provided by
this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 
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“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a compensable

injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits



10

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id at p. 466. In the instant case, the claimant

testified that she had never recovered from the 2002 admittedly

compensable injury.  Her testimony supports the contention that she

had continued to require treatment in the form on physical therapy,

medication and injections, none of which relieved her pain and

symptoms.  Clearly, here the claimant had an injury from 2002 that

was not adequately treated.  Dr. Thomas, in his 2010 notes, pointed

out the underlying disc herniation and that it had not been treated.

This claimant has been dealing with this situation since 2002.  In

a previous 2005 opinion, the ALJ denied the MRI as not reasonable

and necessary medical services(Opinion 4/14/2005).  Then in a 2007

opinion, the ALJ ordered medical treatment by Dr. Rogers(Opinion

6/11/2007).  The issue of whether the claimant needed an MRI has

been settled.  However, the question here is not related to the MRI,

but whether the surgery recommended by Dr. Thomas is reasonable and

necessary.  Clearly, the ALJ did not intend that his denial of a

diagnostic test in 2005 would function as a bar for future

considerations of medical treatment.  There is nothing in the record

that would confirm that the claimant suffered a new injury or an

aggravation of the 2002 injury.  Her testimony confirms this.  Here,
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the claimant failed to get the necessary treatment for her

admittedly compensable injury from 2002.  

In G E Rail Car Repair Servs. Workers’ Comp. v. Hardin, 62 Ark.

App. 120, 969 S.W.2d 667 (1998) the Arkansas Court of Appeals held

a physician’s note constituted essential evidence that continued

treatment of an employee for a work-related injury was reasonable

and necessary.  In this case, while we have numerous medical records

going as far back as 2002, the most important being Dr. Thomas’

notes from July 30, 2010.  In those notes, he makes a recommendation

for the claimant to have surgery.  Dr. Thomas did not return the

claimant to work and made note, from a review of x-rays and the MRI,

that the claimant had a left-sided disc bulge that compressed the

S1 nerve root at L5-S1.  He also noted that the disc herniation had

never been treated.  Additionally, the Commission must consider the

independent medical evaluation provided by Dr. Peeples at the

request of the respondent.  Dr. Peeples opined that Dr. Queeney was

correct in his assessment of the claimant’s condition and felt that

the claimant’s condition and need for surgery was not work related.

I however, have considered his assessment and found it not to be

credible.  I find there to be more credible information in Dr.

Thomas’ assessment of the claimant, since he conducted an actual

examination.  Additionally, it is not unreasonable to think that the

claimant’s herniation has been overlooked and untreated.  Based on

the above information, the request for additional medical treatment
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is reasonable and necessary.  The claimant in this case has provided

sufficient evidence in the form of testimony, physician’s notes, and

Dr. Thomas’ recommendations to prove that her request for additional

medical services is reasonably and necessarily related to the

treatment of her compensable injury sustained on September 13, 2002.

Clearly, this claimant never got treatment for the herniated disk.

 Since the claimant has failed to find relief with the treatment up

to this point, it is reasonable that she be allowed to follow up

with the recommendation for a discectomy.  Dr. Thomas  certainly

appears to think that such treatment may restore the claimant to a

pre accident condition.

The Commission has also been asked to determine it the claimant

is entitled to temporary total disability from July 30, 2010 until

such time as she is returned to work post surgery.  Temporary total

disability is that period within the healing period in which the

employee suffers a total incapacitation to earn wages, Ark. State

Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

The claimant, in this case, is in need of the surgery recommended

by Dr. Thomas.  The claimant reentered a healing period when Dr.

Thomas recommended surgery.  The claimant’s failure pay for the

recommended surgery has prolonged that healing period.  Since she

has not had such surgery, she cannot be expected to work.  She

testified previously that she has been unable to work due to pain.

I find that during the time that she is awaiting surgery and after
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surgery during recuperation the claimant will certainly be within

a healing period and suffer a total incapacitation to earn wages.

Therefore, I find that the claimant is entitled to temporary total

disability from July 30, 2010 until such time, post surgery, as she

is released to return to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has proven through sufficient

evidence including the claimant’s testimony and

the documentary evidence in the form of Dr.

Thomas’ recommendations for treatment that she

is entitled to the medical services related to

her admittedly compensable injury from

September 12, 2002. She has proven that these

medical services, as recommended by Dr. Thomas,

are reasonable and necessary for the treatment

of her admittedly compensable injury.

2. Having proven that such services are reasonable

and necessary to the treatment of her

admittedly compensable injury, the claimant is

entitled to medical services in the form a

discectomy, as recommended by Dr. Thomas.

3. The claimant has also proven that she reentered

a healing period and cannot work as of July 30,

2010.  Therefore, I find that she is entitled
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to temporary total disability from July 30,

2010, when Dr. Thomas recommended surgery until

such time as the claimant is released to return

to work.

4. The claimant’s attorney is entitled to the

appropriate attorneys’ fee based on the above

findings.

ORDER

The respondents shall pay for any reasonable and necessary

medical services recommended Dr. Thomas related to the claimant’s

admittedly compensable injury of September 12, 2002.  The claimant

is entitled to TTD from July 30, 2010 until she is released to

return to work post surgery.  The claimant’s attorney is entitled

to the appropriate attorney’s fees based on the above findings.

All benefits which are herein awarded are payable in a lump sum

without discount.  This award shall bear the maximum legal rate of

interest until paid.

IT IS SO ORDERED.   

      
                             

                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE


