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Hearing before Administrative Law Judge O. Milton Fine II on September 5, 2012, in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents No. 1 represented by Mr. James A. Arnold II, Attorney at Law, Fort Smith,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On September 5, 2012, the above-captioned claims were heard in Mountain Home,

Arkansas.  A prehearing conference took place on June 18, 2012.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fifth stipulation was added, resulting in the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The previous decisions in these claims are binding on this proceeding under

the Law of the Case Doctrine.

3. On July 11, 2009, Dr. Rebecca Barrett-Tuck assigned Claimant an

impairment rating of seven percent (7%) to the body as a whole.

Respondents No. 1 have not accepted or paid this rating.

4. Claimant’s average weekly wage was $254.27, which entitled her to

compensation rates of $170.00/$154.00.

5. Respondents No. 1 have controverted Claimant’s entitlement to any further

benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to a permanent partial impairment rating and

benefits pursuant thereto.

2. Whether Claimant is permanently and totally disabled.

3. When did Claimant reach the end of her healing period?
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4. Whether Claimant is entitled to reasonable and necessary medical treatment

under the direction of Dr. Rebecca Barrett-Tuck.

5. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Following an additional one added by Claimant at the hearing, the respective

contentions of the parties read:

Claimant:

1. Claimant contends that as a result of the compensable injuries she sustained

to her lower back and to her right knee, she has been rendered permanently

and totally disabled.  The claimant contends that if the administrative law

judge does not find her to be permanently and totally disabled, she is entitled

to an award of wage loss.

2. The claimant contends that she is entitled to reasonable and necessary

medical treatment under the direction of Dr. Rebecca Barrett-Tuck.  Dr. Tuck

has recommended surgical intervention for her lower back problems.

Dr. Tuck has opined that the cause of the need for her surgery is due to her

work-related injury.

3. Dr. Brent Sprinkle placed Claimant at maximum medical improvement as of

August 28, 2007.  However, Claimant contends that, per Dr. Barrett-Tuck’s

report of July 11, 2009, she did not reach the end of her healing period until

that date.

Respondents No. 1:
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1. Respondents No. 1 contend that the claimant has received all reasonably

necessary medical evaluation and treatment for her compensation injuries;

that she has reached maximum medical improvement (MMI) on August 28,

2007; that she has sustained no permanent impairment and no permanent

disability as a result of the work-related injuries; and that no attorney’s fees

are due.

2. As far as the constitutional issues raised by the claimant, Respondents No.

1 take the position that those issues have already been decided by the

Arkansas Supreme Court.

Respondent No. 2:

1. If the claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with Ark.

Code Ann. § 11-9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits.

2. The Death and Permanent Total Disability Trust Fund will state its remaining

contentions upon completion of discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she is

entitled to an impairment rating for either her knee or her back.

4. Claimant has not proven by a preponderance of the evidence that she is

permanently and totally disabled.

5. Because Claimant has not established her entitlement to an impairment

rating for her back–the only unscheduled injury she sustained–her claim for

wage loss disability benefits must fail at the outset.

6. Because Claimant has not proven that she is permanently and totally

disabled, the issue of when she reached the end of her healing period is

moot and will not be addressed.

7. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional treatment of her knee or her back.

8. Claimant has not proven by a preponderance of the evidence that she is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and her friend Connie Stewart.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from counsel
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1This exhibit was separately bound and, per Commission policy, has been
retained in the Commission’s file.

for Respondent No. 2 to the Commission dated August 22, 2012, consisting of two

numbered pages; Claimant’s Exhibit 1, a compilation of her medical records, consisting of

three index pages and 69 numbered pages thereafter; Respondents No. 1 Exhibit 1,

another compilation of Claimant’s medical records, consisting of one index page and 11

numbered pages thereafter; Respondents No. 1 Exhibit 2, Claimant’s wage records from

the Southeast Missourian/Concord Publishing House, consisting of one index page and

two numbered pages thereafter; Respondents No. 1 Exhibit 3, the record of Claimant’s

December 22, 2009 visit to Dr. Rebecca Barrett-Tuck, consisting of three numbered pages;

and Respondents No. 1 Exhibit 4,1 the transcript of the deposition of Sarah Moore taken

March 5, 2012, consisting of 96 transcribed pages plus 95 pages of exhibits.

In addition, and without objection from the parties, I have blue-backed to the record

the post-hearing brief of Respondents No. 1 dated September 25, 2012, consisting of four

numbered pages, and incorporated by reference the transcripts of the July 29, 2009 and

August 3, 2011 hearings on these claims.

Testimony-Hearing

Bonita Lau.  Claimant testified that she is 53 years old and has a high school

diploma.  She was trained as a certified nursing assistant (“CNA”) and passed a class

involving dental assistant training.  

For nearly two years, Claimant worked for Respondent Dow Enterprises (“Dow”) as

a janitor.  The company contracted to perform custodial services for Baxter Healthcare in
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Mountain Home.  According to Claimant, she suffered two work-related injuries in 2006.

The first occurred on April 30, 2006.  She related:  “I was using the [floor] buffer with a

special pad on it to chip wax off of concrete and hit a rough spot and it threw me and that’s

when I injured my back.”  The second took place on September 9, 2006.  She described

the incident as follows:  “That was when I fell and hurt my knee.  I was pulling a metal cart

where I’d been dumping  [trash from] bathrooms and it ran into the back of my leg and

tripped me and I fell forward on the concrete.”  Her knee and hand struck the floor.  

Respondents No. 1 sent her to Drs. William Blankenship and Brent Sprinkle.

Claimant eventually received a one-time change-of-physician to Dr. Rebecca Barrett-Tuck,

a board-certified neurosurgeon in Jonesboro.  She testified that she has a lot of confidence

in Dr. Barrett-Tuck–more than she had with Blankenship or Sprinkle–and wishes to

undergo whatever treatment she desires for Claimant to undergo.  While she initially did

not want the surgery that Barrett-Tuck recommended, she is now willing to proceed

because the doctor “said that was the only option I have.”  Dr. Barrett-Tuck has assigned

her a seven percent (7%) impairment rating, and wants the Commission to order

Respondents No. 1 to pay her benefits pursuant to it.

Asked to describe her current condition, Claimant responded:  “I still have constant

back pain, weakness, I still have basically all of the symptoms that I had then, only they’re

worse now, they’re all the time.”  She stated that she is “[n]ot really” able to work; she

added that she would be unable to perform a job that entailed her working eight hours a

day, five days a week.  Claimant related that she has good days and bad days:  “On a

good day I can get out and mow in the yard for a while and do yard work, take care of my
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animals, but I can only go for so long and then I have to rest or sit for a while so I can

read.”  She testified that she can only mow for two hours at a time–in contrast to her

statement to Sarah Moore, infra, that she can only mow for 15 minutes at a time.  After

mowing, the pain in her back and knee is 10/10.  Notwithstanding the fact that she has

prescription pain medication, in such instances she will only take an over-the-counter pain

reliever such as Tylenol.  This is because she has had bad reactions to narcotic

medications in the past.  After resting three to four hours, she will resume mowing for

another hour or so.  On good days, Claimant will also work on the fencing around her 67-

acre farm–reattached barbed wire to posts and splicing broken wire back together.  (Later

in her testimony, however, she related that she has not done this in over two years.)

Claimant also testified that “[o]n a good day I can run to town and get all of my bills paid

and run and get parts for the tractor and stuff at home and I can pretty well go all day

long.”  But at the end of the day in such situations, her pain is “[o]n a scale of 1 to 10, 10

to 12.”  Even in these instances, only “[o]nce in a while” does Claimant resort to

prescription medication.”  The pain causes her to lose sleep; and as a result, she naps at

least three times a day.  She estimated that she only has about five good days each

month.

As for bad days, which comprise the balance of the month, she related:

A bad day it takes me 30 to 45 minutes to be able to roll over and get up out
of bed and then it’s a few minutes of work.  I walk to be barn and feed my
animals and then come back and sit for three or four hours and then I go out
and check on cows for a few minutes and then go back to the house and sit
for a couple more hours.
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“Checking on cows” is a task that requires Claimant to drive to the pasture, open the gate,

enter, close the gate and drive around counting cattle–she has 10 or 11 of them.  If any

are missing, she must search for them on foot.  She added:  “What used to take me a few

minutes, can take me three or four hours now.”  Claimant estimated that on bad days, she

is only productive for three hours at most–and only for 30 minutes at a time.  Later, she

amended this latter figure to 15 minutes.  On these occasions, she is walking around her

property, checking on such things as the water level in the ponds.  

With respect to her knee, Claimant stated:  “It has constant pain, but there is [sic]

times that it is more pronounced when it’s swelling.  If I use it more, it swells, and when it’s

swollen it’s harder to walk.”  As for her back, she stated that she is only able to sit for 30

minutes at a time; moreover, she felt that she can only sit for a total of three to four hours

in an eight-hour day.  With regard to standing, Claimant stated that she can stand for

about 30 minutes without shifting her weight; if she can shift her weight, the period

expands to two to three hours.  According to Claimant, she can only walk about two blocks

before needing to rest.  She denied having any knee problems before the work-related

incident.

As for lifting, Claimant stated that because of her back problem, she has to open

a 50-pound bag of feed on the tailgate of her truck and carry portions of it one bucket at

a time.  She estimated that she has to lift such a bag two times per month, but that is the

most she is able to do.  Claimant added:  “I have to watch where I put my feet or I can’t

hold it.  I have to watch how, how I pick the feed sack up.  If it gets more on one side than

the other, then I fall down with it.”  This is juxtaposed to her condition prior to her injuries,
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when according to her, she was able to unload 1,000 to 1,500 pounds of feed in the form

of these bags and carry them to the feeder.  Claimant lamented that she no longer feels

productive since the 2006 accidents.

She initially denied having any pre-existing back or knee problems.  But she later

admitted that she has had fibromyalgia for 15 years.  She also denied taking Flexeril for

this condition; but when it was pointed out that she had given testimony concerning this

in her previous hearing, she stated, “I can’t remember what happened last week.  I, there’s

no way I can remember what I took in ‘05.”  But while the fibromyalgia caused her to have

muscle spasms, she reiterated that she was still able to work before the 2006 incidents at

Dow.

Claimant admitted that even though she had been injured, she continued to work

at Dow until October 2007.  Thereafter, she went to work at a newspaper publishing

company, where she worked until December 2009.  Thereafter, in January 2010, she

began to receive Social Security disability benefits.  While she has not driven her farm

tractor in over two years, she did drive it after her injuries.

Connie Stewart.  Called by Claimant, Stewart testified that she is her friend and has

known her for nearly 19 years.  Based on Stewart’s observations of Claimant, she is

convinced that she is experiencing pain, and at the levels she described in her testimony.

In addition, she believes, based on her observations, that Claimant’s condition is

worsening.  When the two of them go on shopping trips, Claimant has to stop two to three

times and simply hang onto the shopping cart and rest.  Stewart has seen her cry because

of her condition, struggle to be comfortable.  The following exchange occurred:
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Q. Now, Connie, compare the example, the picture you’ve given us of
Bonnie to the person you knew before.  Was she arthritic?

A. No.

Q. Was she able to work with–what did you see?

A. She worked like a man.  She really did.  She was tough and she could
do anything a man could do out on her farm.  Now she cant.

Testimony-Deposition

Sarah Moore.  Moore was deposed on March 5, 2012, and the transcript thereof

was admitted as Respondents No. 1 Exhibit 4.  She testified that she has served as a

vocational expert for 16 years.  In that capacity, she interviewed Claimant for 1.6 hours.

No one else was interviewed, and she relied on the medical records cited in her report.

Moore was aware that prior to the injuries at issue, in 1994, she had been diagnosed as

having fibromyalgia; but per Claimant, she had missed little to no work because of it.  She

admitted that she neglected to mention in her report that Claimant had told her that she

uses her lawn tractor, on a good day, for 15 to 30 minutes before needing to stop.  Moore

also admitted that while her report reads that Claimant tries to walk up to a quarter of a

mile on average days, she neglected to note that Claimant told her that she walks up to

three miles on good days–the same distance she was walking prior to her injuries.

With respect to her vocational history, despite the fact that Claimant related to

Moore that she had been a dental training over 20 years ago to be a dental assistant, she

did not include that in the report because she felt that she could perform the tasks of such

a position “[b]ecause of the standing and reaching, and position the individual has to be

in, in perform those activities.”  But she admitted that the only permanent restrictions
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Claimant was given came from Dr. Sprinkle; and they did not address restrictions in these

areas.  Moore stated:  “my limitations that I based her functional limitations on are self-

reported.”  This included subjective reports of pain levels.  She testified that the reason

that she concluded that Claimant was unemployable was because of the self-reporting of

the extent of her pain.  Moore added: “[I]f a person can’t get up and go to work every day

and stay at work eight hours a day, five days a week, the individual is not going to be able

to keep a job.”  She agreed that she accepted as true Claimant’s representations

concerning her pain and activity levels; but Dr. Barrett-Tuck’s report confirmed the pain

representation, and she never felt that Claimant exaggerated.

Sprinkle wrote that Claimant could return to work with no pushing, pulling or lifting

of 25 pounds; but that limitation would increase by five pounds each week until full duty

was achieved.  Moore admitted that even with a 25-pound lifting restriction, Claimant could

perform all jobs in the Sedentary and Light categories; and based on the restriction as

written, she could work in the Medium category as well.  Based on her research, there are

131 unskilled occupations in the Sedentary category, 1,465 in the Light category, and 918

in the  Medium category.  Moore did not look at any jobs that Claimant held over 20 years

ago because in her opinion, they would not give her any transferable skills.  She felt that

Claimant’s chances of landing another job would be reduced because she is over the age

of 50.  Moreover, if her condition kept her away from work even one to two days a month,

it would prevent her from holding a job.

Moore was aware not only that Claimant continued to work for Respondent Dow for

about a year after she was injured, but after leaving there, she went to work for nearly two
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years on a part-time basis for the newspaper in Salem.  The job required that she lift

bundles of paper weighing 30 to 40 pounds.  Moore agreed that motivation is a significant

factor in obtaining and keeping a job.  Claimant has been approved for Social Security

disability–which often causes the applicant to cease looking for work.  She was of the

opinion that Claimant was motivated to stay in the workforce.  Moore did not offer Claimant

any vocational rehabilitation or job placement assistance; but she added that such a role

was not proper for her in this forensic evaluation.  At the end of her testimony, Moore

stated that she had not changed her opinion that Claimant “cannot sustain competitive

employment.”

Medical Exhibits

The medical records of Claimant that are in evidence reflect the following:

Back.  On May 5, 2006, Claimant presented to Dr. Paul Kauffman with chronic pain

in her tail bone and radiating down her hip.  While she stated that the problem began when

she was using the buffer at work, the onset of pain was described as being three to four

weeks before.  The doctor assessed her as having an acute lumbar/sacral strain and

prescribed Aleve and Flexeril.  He recommended that she avoid the buffer, along with

standing or sitting for extended periods.  When Claimant returned to Kauffman on May 11,

2006, she stated that the pain was a little better, but was spreading out, with more in the

coccyx and down the right hip.  The doctor took her off work for one week and determined

to order an MRI if her condition did not improve.  She reported improvement on May 18,

2006, so Dr. Kauffman returned Claimant to work at light duty.  On May 31, 2006, Claimant

stated that  the pain returns when she attempts to walk or lift.  The doctor noted the
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presence of muscle spasm, noted that he suspected sciatica, and recommended an MRI.

When she returned to Kauffman on September 12, 2006 with right knee pain following a

work-related fall (discussed infra), she also related that she “jarred” her back in the

incident.

On December 12, 2006, Dr. Kauffman recommended that Claimant undergo a

lumbar MRI.  The test, which took place on December 15, 2006, was read by Dr. William

Landrum to show:

There is diffuse degenerative disk disease, with desiccation and disk
bulging.  However, at L5-S1 there is a small central disk herniation.  This
herniated disk material is perhaps a bit more to the right of midline.  Bone
marrow signal appears normal.

His impressions were:

1. Diffuse degenerative change of the lumbar spine, actually fairly
pronounced for a patient of this age.  Degenerative disk bulging.

2. Small central and minimally right-sided paramedian disk herniation.

Claimant was referred to Dr. Ed Saer, who saw her on February 22, 2007.  She

reported low back pain, occasional thoracic pain, but no radicular symptoms.  However,

she related having occasional leg pain and some tingling in her hands.  X-rays showed

mild diffuse narrowing in the disks of the lumbar spine, along with a slight increase in the

lordosis.  He found no spasm upon examination.  Dr. Saer opined that Claimant had a

lumbar strain or sprain, with pre-existing degenerative changes.  He stated that her

condition was related to her work injury.  Saer recommended therapy, but not surgery, and

gave her a ten-pound lifting restriction and an instruction that she avoid repetitive lifting,

bending, twisting and stooping.  Claimant returned on April 5, 2007 and reported having
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continued severe back pain, along with numbness in her fingertips and legs.  She had

been undergoing therapy.  Dr. Saer recommended that she see a rehabilitation specialist.

Claimant continued to treat with Dr. Kauffman in 2007.  He noted (as did other

physicians in recounting her history) that she has fibromyalgia.  Kauffman prescribed

Flexeril for muscle spasms.  He noted on March 28, 2007 that physical therapy had helped

her muscle tension.

On June 12, 2007, Claimant first saw Dr. Brent Sprinkle.  He noted that her x-rays

and MRI showed “diffuse degenerative changes, ” and assessed her as having lumbar

strain and degenerative disc disease.  He recommended an epidural steroid injection at

L5-S1, returning to work with no pushing, pulling or lifting over 20 pounds and no repetitive

stooping, and an EMG.  The first injection occurred on June 25, 2007, and Claimant

underwent the EMG on July 3, 2007, but no evidence of lumbar radiculopathy was found.

She saw Dr. Sprinkle on August 28, 2007, following her second epidural steroid injection.

Claimant reported that the injection helped some, but that she was still having good days

and bad days of back pain.  Sprinkle wrote that this could be a flare-up of her degenerative

disc disease.  He recommended an additional injection, but Claimant declined it for the

present time.  She was declared to be at maximum medical improvement.  Sprinkle gave

her a 25-pound lifting restriction, to advance by five pounds per week until she returned

to full duty.  If she could not tolerate job duties, he recommended that she undergo a

functional capacity evaluation.  He wrote, “She has 0% permanent impairment rating” and

added:

Any restrictions identified by the functional capacity evaluation would be
more heavily weighted to her pre-existing degenerative disc disease than
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any focal disc herniations because of central disc herniation at 5-1 is very
small and likely the sequela of degenerative phenomena.

On May 21, 2008, Claimant presented to Dr. Barrett-Tuck with mid-low back pain,

numbness and tingling in the hands, and right knee pain.  She represented that she had

been injured in April 2006 while using a buffer.  No surgery was recommended.  She has

a history of fibromyalgia.  Dr. Barrett-Tuck reviewed the 2006 MRI, which she stated

showed a rupture at L5-S1 on the right.  She added that “[c]urrently, she does not have

clear-cut right-sided radicular symptoms, and the MRI is indeed too old to determine

current necessary treatment.”  The doctor recommended, inter alia, an MRI of the lumbar

spine.  However, Respondents No. 1 declined to furnish the test (which led to the first

litigation–discussed infra).

Claimant returned to Dr. Kauffman on January 20, 2009, and complained of

radicular pain down both legs, greater on the right.  She was assessed as having

Raynaud’s, sciatica, and degenerative joint disease of the lumbar spine.
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On July 11, 2009, Dr. Barrett-Tuck signed a typewritten statement that reads:

IT IS MY OPINION BASED UPON A REASONABLE DEGREE OF MEDICAL
CERTAINTY THAT THE INJURY SUSTAINED BY BONITA L. LAU TO HER
BACK ON OR ABOUT APRIL 30, 2006 AND RIGHT KNEE ON OR AROUND
SEPTEMBER 9, 2006 WHILE USING A BUFFER TO CHIP WAX OFF
CONCRETE IS THE MAJOR CAUSE [I.E. MORE THAN 50%] FOR HER
NEED FOR TREATMENT BY MYSELF IN THE FORM OF AN MRI OF HER
SPINE.

At the bottom of the statement contains the following handwritten statement, also signed

by Barrett-Tuck:  “7% Impairment to body as a whole.”

In a letter to Claimant’s counsel on July 13, 2009, Dr. Barrett-Tuck stated:

This letter regards Bonita L. Lau, your client and my patient.  This lady
clearly suffered an on-the-job injury in April of 2006.  She relates that she
was using a buffer when she injured her back.  I feel strongly that this injury
with a reasonable degree of medical certainty is clearly the cause for her
need for treatment by myself and for the MRI of her lumbar spine that I have
recommended.

On December 22, 2009, Claimant underwent a second lumbar MRI.  It reflected

“[m]ultiple degenerative changes.”  The finding at L5-S1 reads: “There is a moderate sized

central disc protrusion.  There is ligamentum flavum hypertrophy and bilateral facet

hypertrophy.  There is mild central canal stenosis and mild bilateral foraminal stenosis.”

When Claimant returned to Dr. Barrett-Tuck following the MRI, she reported having

continued low back with radiates more to the right than the left.  She also stated “that she

has been able to control her pain a bit better since she is able to completely control her

activity level.”  Claimant added that the two epidural injections that she underwent provided

no long-term benefit.  Dr. Barrett-Tuck read the December 22, 2009 MRI to show

a diffuse disc rupture at L5-S1 narrowing both lateral recesses.  There is
some overgrowth of facet joints as well, which adds to the narrowing cause
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from this diffuse disc rupture.  In addition, there is disc space narrowing and
darkening of the disc.  Ms. Lau also has degenerative disc changes involving
several of the discs in the remainder of the lumbar spine.

The balance of the report reads in pertinent part:

Assessment
1. It is my opinion that the disc rupture at L5-S1 occurred at the time of

her injury while she was operating the buffer.

2. Ms. Lau suffered a knee injury at a later date, which is also work-
related.

3. Ms. Lau also has symptoms consistent with carpal tunnel syndrome,
which in addition is in all likelihood work related.  This has not been
studied.

Plan
I have discussed options with Ms. Lau.

1. I think for the long term the best treatment for her would be bilateral
decompression and discectomy at L5-S1 with posterior lumbar
interbody fusion.  I will use cages, local bone, and bone marrow
aspirate.  I have discussed this option with her.  At this time, she
indicates that her pain is relatively well controlled, and she is hesitant
to proceed with surgical intervention.

2. She certainly could consider seeing pain management once again;
however, she did not experience good relief in the past.  Therefore,
I am not much in favor of trying that option again.

3. I have recommended strongly to Ms. Lau that she begin a daily
walking program, that she decrease her weight, and that she use
core-strengthening exercises to improve the condition of her low
back.  These should be done at least three days a week.

4. She was instructed to call if she would like to proceed with the
posterior lumbar interbody fusion at L5-S1or if she wishes to pursue
further evaluation of possible carpal tunnel syndrome.

The counsel for Respondents No. 1 referred the matter to Dr. Theodore Hronas, a

board-certified radiologist.  His February 11, 2010 letter reads:
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At your request, the following files and records were reviewed:

MRI of the lumbar spine.  12-22-09.
MRI report, lumbar spine.  12-22-09.
Clinic note: Dr. Rebecca Barrett-Tuck, 12-22-09.

The presented medical history is of an on-the-job injury in 2006.

The MRI of the lumbar spine demonstrates normal alignment.  There is no
evidence of recent or remote fracture, or subluxation.  There is evidence of
multi-level degenerative disc disease with disc height loss and dessication
at T12/L1, L1/2, L2/3, L3/4, and L5/S1.  There is also diffuse annular disc
bulging at L1/2, L2/3, L3/4, and L5/S1.  The L4/5 disc is normal in
appearance, but there is early facet arthropathy at this level.  A small left
paracentral disc protrusion is seen at T12/L1, resulting in no significant mass
effect.  At L5/S1, there is a diffuse annular disc bulging with a superimposed
small disc protrusion.  These changes are resulting in mild central canal
stenosis and bilateral moderate foraminal narrowing.  No nerve root
impingement is seen.  These changes at L5/S1 are chronic and
degenerative in nature.

In review of the MRI report of the lumbar spine, I agree with the general
findings with the exception of minor changes at the L5/S1 level.  I would
classify the central disc protrusion as “small” instead of “moderate.”  I would
also classify the bilateral foraminal narrowing as “moderate” instead of
“mild.”  In addition the facet joints at the L5/S1 level are normal.

In review of the clinic note per Dr. Barrett-Tuck, it is my opinion the changes
at L5/S1 are chronic and degenerative and not related to an acute injury.
These degenerative type changes are chronic and present at multiple other
levels within the lumbar spine.  The use of the terms, “diffuse disc rupture”
can be misleading and is not considered appropriate use of terminology
based on current imaging standards.

The more appropriate term would be “diffuse annular disc bulging,” which is
a common degenerative finding, and is see at T12/L1, L1/2, L2/3, and L3/4
in this patient as well.  I also think it’s important to note clinically the patient
states “the pain is relatively well controlled, and she is hesitant to proceed
with surgical intervention.”

In my medical opinion the MRI of the lumbar spine demonstrates chronic
degenerative changes of the lumbar spine and surgical intervention may not
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lead to the desired results.  There are no changes to suggest direct nerve
root impingement or significant central canal stenosis.

My findings herein are stated within a reasonable degree of medical
certainty.

Claimant returned to Dr. Sprinkle on December 30, 2011.  He read her December

2009 lumbar MRI to show a moderation-sized disc herniation (and at other points referred

to it as a “protrusion”) at L5-S1, but opined that this worsening was “unrelated to her work

injury [in] 2006.”  He noted that Dr. Barrett-Tuck had recommended spinal fusion, but

agreed with Claimant that this would likely not alleviate her symptoms.  Sprinkle added:

“There is no change in impairment rating or work status from my August 2007 clinic note.”

On February 6, 2012, Claimant returned to Dr. Barrett-Tuck.  She noted that the

most recent MRI 

shows a disc rupture at L5-S1.  This is clearly seen on the sagittal images.
On the axial images, we note that this is a diffuse disc rupture extending all
the way across the space as well as into the neuroforamina.  Both
neuroforamina were narrowed.  We see this both on the sagittal and axial
images.  Lateral recesses are moderately narrowed.  In addition to this disc
rupture, which was seen on prior studies and appears to have worsened as
time has passed since the injury, we also see multilevel degenerative disc
changes with some hypertrophy of the facets at other levels.

Her plan reads in pertinent part:

Certainly, with this diffuse disc rupture, lateral recess and foraminal
narrowing, I think that the surgical option for her is removal of the disc
rupture bilaterally along with lateral recess decompression and foraminal
decompression.  Once a bilateral discectomy and decompression,
particularly lateral recess and foraminal decompression have been
accomplished, disc space will be unstable; therefore, this procedure should
be accompanied by a posterior lumbar interbody fusion at L5-S1.  I would
recommend cages and possible Aspen clamp.  I think if Ms. Lau[‘]s pain has
progressed to the point that it is severely impairing her on a daily basis and
she is ready to consider surgical intervention, this is certainly the best option
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for her.  I have indicated to her that because of the fact she does have
degenerative changes I don’t think pain relief would be 100%, but I do think
we could anticipate 50-70% pain relief, and if her pain is severe usually this
is a significant improvement for the patient.  On the other hand if she is
tolerating her symptoms pretty well, she is able to take reasonable amounts
of pain medicine, and function on a daily basis, I think it would be fine to
continue conservative treatment as long as tolerated.  Considering the fact
that we have seen progression of the disc abnormality since the injury up to
today, I think there is a high chance that this lesion will eventually require
surgery for removal of the disc rupture and stabilization of the space.  I
believe that the chances that she will require the surgery I have described
at some point in her future is certainly greater than 50% and I can say this
with a reasonable degree of medical certainty.

Dr. Hronas sent a followup letter to the counsel for Respondents No. 1 on March 7, 2012.

It reads:

At your request, the following films and records were reviewed:

MRI of the lumbar spine.  12/15/06.  Baxter Regional Medical Center.
MRI of the lumbar spine.  12/22/09.  NEA Medical Center.
Clinic note: Dr. Rebecca Barrett-Tuck, 2/6/12.
Clinic note: Dr. Brent Sprinkle, 12/30/11.
Case review: Dr. Theodore Hronas, 2/11/10.

Both MRI examinations of the lumbar spine demonstrate normal spinal
alignment.  There is no evidence of fracture, or subluxation.  There are
stable degenerative changes of the lumbar spine from the T12/L1 level to
L4/5.

A bilobulated central/right paracentral disc protrusion at L5/S1, on the
12/15/06 exam, has significantly improved, with complete resolution of the
right paracentral component on the 12/22/09 exam, and stable unchanged
appearance of the small central disc component.  The right paracentral disc
component was causing narrowing of the right lateral recess with mass effect
on the proximal right S1 nerve root.  The central component of the protrusion
is effacing the anterior epidural fat, but causing no nerve root impingement
or lateral recess narrowing.  Please refer to the figures below demonstrating
the L5/S1 level.

There is mildly progressive foraminal narrowing from 12/15/06 to 12/22/09,
with evidence of mild to moderate bilateral foraminal narrowing on 12/15/06
and moderate bilateral foraminal narrowing on 12/22/09.
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Figure 1: [the correspondence purports to include the axial T2 weighted
image at L5-S1 from the first MRI] The short white arrows on the 12/15/06
exam outline a right paracentral disc protrusion, which is occupying the right
lateral recess and causing mass effect on the proximal right S1 nerve root
(long white arrow).

Figure 2: [the correspondence purports to include the axial T2 weighted
image at L5-S1 from the first MRI] The 12/22/09 exam shows a very small
central disc protrusion (long white arrow), with a normal appearing right
lateral recess and no evidence of nerve root impingement.  The previously
seen right paracentral disc protrusion has resolved, and the right S1 nerve
root (short white arrow) is not displaced on this exam.

In review of the medical records provided, Dr. Rebecca Barrett-Tuck states
in her assessment on 2/6/12, “There has been worsening of this disc rupture
since it was first described shortly following the accident.”  I disagree with
this statement, in that there is no objective evidence to support this
comment, and in fact, the right paracentral disc rupture on 12/15/06, that was
causing nerve root impingement has completely resolved.  There is a
residual and unchanged small central disc protrusion at the L5/S1 level
which is causing no nerve root impingement.

My initial assessment of this case was based on a single exam of the lumbar
spine dated 12/22/09, without comparative films available.  Now with the
prior exam available, dated 12/15/06, this provides further evidence these
changes are degenerative, and as reflected by the now completely resolved
right paracentral disc protrusion, are improving.  I agree  with Dr. Sprinkle’s
assessment that, “In discussing the prognosis of spinal fusion to resolve her
symptoms she is not very optimistic this would work as am I.”

In summary, the MRI of the lumbar spine exams demonstrate interval
resolution of a right paracentral disc protrusion which was causing mass
effect on the proximal right S1 nerve root.  There has been mildly
progressive bilateral foraminal narrowing, and these changes are felt to be
chronic and degenerative and not related to an acute injury or event.
Without findings of direct nerve root impingement or evidence of significant
central canal stenosis, surgical spinal fusion may not lead to the desired
results.

Knee.  Claimant presented to Dr. Kauffman on September 12, 2006 with right knee

pain after a fall at work the previous Saturday.  He noted the presence of bruises on the

knee and wrote “Patellar - ?deformity palpable.”  When she returned on September 15,
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2006, Claimant complained of increased knee pain but decreased swelling.  He again

wrote that there was a “marked deform/indention” of the patella.
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She saw Dr. J.D. Allen on October 12, 2006, who stated:

Ms. Lau is in to see us today for evaluation of right knee pain, developed as
a result of a fall at work back in September.  Exact mechanism of that injury
is not clear just because she said it happened so fast.  She slipped, fell and
her knee became tremendously swollen and has been bothering her ever
since.  On exam, the right knee shows mild effusion.  She has an obvious
prepatellar crepitance and what feels to be thickening of the perepatellar
bursa which makes it fell like loose bodies.  The knee itself shows no
instability of varus or valgus.  Her Lockman is negative.  She is tender on
both medial and lateral compartments.  Skin shows no erythema, edema or
ecchymosis . . . Radiographic examination is essentially unremarkable.  The
concern is whether this lady has some internal derangement of her knee
and, certainly, I would like to know what her condyles look like with the
magnet.  We are going to set her up to get an MRI of her knee and go from
there if approved by her insurance carrier and employer.

The MRI, conducted on October 13, 2006, was read by Dr. Stephen Pomeranz to

show “[d]egenerative changes of the right knee with grade 4 chondromalacia of the

patella.”  No evidence of internal derangement or a macrotear of the meniscus was found.

Allen on October 19, 2006 wrote: “Her MRI indicates degenerative changes of the right

knee with grade IV chondromalacia of the patella.  No evidence of definitive meniscal

pathology or of chondral pathology on the weightbearing surfaces.”  He gave her injections

of Depo Medrol and Ropicaine to relieve her symptoms, and indicated that while Synvisc

injections could be performed, he was unsure they would help in light of the severity of the

chondromalacia.

Claimant went back to Allen on November 2, 2006 and stated that the knee was

“killing” her.  He wrote:  “Review of her MRI just shows the continued problem with her

retropatellar space.  I went ahead and got a sunrise view of her patella today which shows

no significant compromise in her patellar space.”  The doctor added:  “I really think at some

point we are just going to have to bite the bullet and take a look with the scope.”
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Dr. William Blankenship performed an independent medical evaluation concerning

Claimant’s knee injury on January 3, 2007.  His report reads in pertinent part:

In a letter from Summit Claim Center dated 1/02/07 there are three questions
that were asked.  These questions will be answered in the order they were
asked.

1.  Does the patient have any objective medical findings directly related to
and attributable to the work injury of 9/09/06?  Please explain your answer
in detail.

ANSWER:  There are no objective medical findings related to the incident
this lady stated she had as a result of her injury to her right knee.  There is
no radiographic evidence, nor is there any MRI evidence to support anything
other than possibly a contusion to the knee.  This also is borne out by the
fact that the MRI did not show any ligamentous damage, edema or swelling
about the knee, including the tendons.  This was not noted on the MRI
report.  In other words, the report did not reveal any edema of any of the soft
tissues, bones or structures around the knee.

2.  If further treatment is required for the right knee, please provide your
recommendation.

ANSWER:  The purpose of this examination was for Independent Medical
Evaluation and recommendations would not be in order regarding the
treatment.  It should be noted, however, this lady was just recently started
on exercises by her family doctor 24 hours ago.  It might be efficacious to
see if this individual did do the exercises and under a supervised situation,
if her symptoms might change from what she is subjectively presenting with
at this time.

3.  Do you concur with Dr. Allen that the patient remains capable of modified
duties set forth by Dr. Allen as work status or can some of these restrictions
be lifted, so that the patient may increase her work activities?

ANSWER:  I am in agreement with Dr. Allen’s recommendations regarding
her complaints at this time, in that she still complains of difficulty with the
knee, even though she has only been recently started on an exercise
program for her knee.  Regarding the bending activity causing her back pain,
I do not think these are in any way related to this injury and I cannot attribute
her back complaints to interfering with her activities.
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In summary, regarding her knee complaints, I think this individual would be
capable of sitting, doing work in the sitting position, getting up, walking
about, walking over periods of time as initially stated by Dr. Allen.  This
individual might also benefit from a Functional Capacity Evaluation as a
starting point for her activities related to her knee.  It should be noted that
any of the restrictions that have been mentioned at this time, in the opinion
of this examiner, are temporary, only a starting point and not a final point.

Nonmedical Exhibits

The nonmedical items of evidence reflect the following:

Claimant’s Exhibit 1 contains a vocational evaluation of Claimant that was

performed by Sarah Moore, Certified Rehabilitation Counselor, on September 27, 2011.

The report reads in pertinent part:

Vocational Analysis:  Based upon the vocational limitations provided by Dr.
Brent Sprinkle [discussed above], Ms. Lau is clearly unable to return to all
past relevant work which was performed at the medium exertion level.
Based on Ms. Lau’s self report, her pain and physical limitations prevent her
from sitting, standing, and/or walking for any substantial period of time.  As
noted above, she has to lie down periodically throughout the day to manage
her pain.  Additionally, she reports bad days at least 4-5 days per month
during which she cannot leave her home and performs only the most basic
activities of daily living.

Ms. Lau did return to work in a modified position on light duty for a period of
time after the accident but was unable to increase her work tolerances as
suggested by Dr. Sprinkle and lost that employment.  Ms. Lau subsequently
worked in a part-time position and remained in that position for over one
year before having to leave this job because of severe pain.  She has not
been able to return to any type of competitive employment.

Employment rates for individuals with disabilities have not improved
substantially since the implementation of the Americans with Disabilities Act
(ADA) in 1990 and its subsequent revisions.  In fact, the unemployment gap
between individuals with and without disabilities has grown during recent
periods of high unemployment.  Approaching advanced age (50-54 years
old) is also a factor which limits Ms. Lau’s ability to return to work.  An
individual in her age category is considered unable to adjust to sedentary or
light work unless he/she has highly marketable skills.  Ms. Lau does not
have skills that are transferable to sedentary or light occupations.
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Conclusions:  It is my opinion that Ms. Lau is unable to obtain and/or
sustain competitive employment based on the limitations imposed by her
pain and the other factors discussed above.  This opinion is stated within a
reasonable degree of vocational rehabilitation certainty based on information
available to date.

Respondents No. 1 Exhibit 3 contains documents that reflect that Claimant went to

work for Southeast Missourian/Concord Publishing House on December 12, 2007 as an

inserter in the company mailroom, making $6.25 per hour as a “Part-time Regular.”  As of

December 21, 2009, she was making $7.25 per hour in this position; but on that date she

quit, stating that she was sick and could not return to work.

ADJUDICATION

Introduction

An assessment of the issues at bar first requires a recounting of the procedural

history of this claim.  On July 29, 2009, the first hearing was held on these claims.  I

presided over that hearing as well.  My October 27, 2009 opinion contains the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

A. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

B. The employee/employer relationship existed on or about April 30,
2006 and on September 9, 2006, and at all relevant times.

C. Claimant sustained a compensable injury to her low back on April 30,
2006, and a compensable injury to her right knee on September 9,
2006.
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D. Respondents provided medical treatment and treatment for
Claimant’s compensable injuries up through August 28, 2007, but
have controverted her entitlement to all benefits thereafter.

3. Claimant’s testimony concerning statements made to her by Drs. William
Blankenship and Brent Sprinkle will be admitted and given due weight;
however, her testimony concerning a statement made to her by Dr. Edward
Saer will not be admitted into evidence.

4. Because the evidence does not indicate that the Attorney General was
notified of Claimant’s challenge to the constitutionality of the Arkansas
Workers’ Compensation Act pursuant to Ark. Code Ann. § 16-111-106(b)
(Repl. 2006), and the issue was not fully developed by the parties, it will not
be addressed.

5. Claimant has proven by a preponderance of the evidence that she is entitled
to additional treatment in the form of an MRI recommended by Dr. Rebecca
Barrett-Tuck.

Respondents No. 1 did not appeal this decision.

The second hearing took place on August 3, 2011.  My August 12, 2011 opinion

included the following findings and conclusions:

The Arkansas Workers’ Compensation Commission has jurisdiction over this claim.

1. The Arkansas Workers’ Compensation Act is constitutional.

2. Claimant’s motion to recuse should be, and hereby is, denied.

3. Respondents have not proven by a preponderance of the evidence that
Claimant has failed to prosecute her claims under AWCC R. 099.13.

4. Respondents’ motion to dismiss should be, and hereby is, denied without
prejudice.

5. This matter shall proceed to a hearing as soon as possible.

Respondents No. 1 did not appeal this ruling, either.  Both opinions are binding on this

proceeding under the Law of the Case Doctrine and are res judicata.  See Thurman v.

Clarke Industries, Inc., 45 Ark. App. 87, 872 S.W.2d 418 (1994).
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A. Whether Claimant is entitled to a permanent partial impairment rating and

benefits pursuant thereto.

Claimant has asserted that she is entitled to an impairment rating and permanent

partial disability benefits in accordance with it.  Respondents No. 1 deny that she has

sustained any permanent disability as a result of her compensable injuries.  The parties

have stipulated, and I have accepted, that Dr. Barrett-Tuck on July 11, 2009 assigned

Claimant an impairment rating of seven percent (7%) to the body as a whole, and that

Respondents No. 1 have not accepted or paid this rating.

An injured worker has the burden of proving by a preponderance of the evidence

that they are entitled to compensation for a permanent physical impairment.  Jarrett v. Sol

Alman Co., 2003 AWCC 101, Claim No. E904563 (Full Commission Opinion filed May 30,

2003).  The standard “preponderance of the evidence” means the evidence having greater

weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). Under Ark. Code Ann.

§ 11-9-102(4)(F)(ii)(a) (Supp. 2011), “Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major cause of the disability or

impairment.”  A “major cause” is defined as more than fifty percent (50%) of the cause, and

a finding of major cause must be proven by a preponderance of the evidence.  Id. § 11-9-

102(14).

It is the duty of the Commission to determine whether the injury caused any

permanent anatomical impairment and, if such impairment did occur, the Commission must

determine “the precise degree of anatomical loss of use.”  Jarrett, supra (citing Johnson
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v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Crow v. Weyerhaeuser

Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994)).  Pursuant to Ark. Code Ann. § 11-9-522(g)

(Repl. 2002), the Commission has adopted the Guides to the Evaluation of Permanent

Impairment, Fourth Edition (the “AMA Guides”), for assessing anatomical impairment,

“exclusive of any sections which refer to pain and exclusive of straight leg raising tests or

range of motion tests when making physical or anatomical impairment ratings to the spine.

See AWCC R. 099.34.  As part of its duty to translate medical evidence into an appropriate

impairment finding using the AMA Guides, the Commission may assess its own impairment

rating using the Guides as opposed to relying solely on its determination of the validity of

ratings assigned by physicians.  Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Knee.  In examining whether Claimant has established her entitlement to an

impairment rating for her knee injury, Dr. Barrett-Tuck’s rating must be taken into account.

On July 7, 2009, at the end of a typewritten statement addressing both Claimant’s knee



Lau - Claim Nos. F610545/F701027 33

and back injuries, the doctor wrote in her own hand:  “7% Impairment to body as a whole.”

She did not assign a rating to the lower extremity, and then translate or convert it into a

whole-body rating.  Based on this and the balance of the evidence, I find that Dr. Barrett-

Tuck was assigning a rating to the back and not to the knee.  Likewise, none of the doctors

who dealt with the knee condition–Kauffman, Pomeranz, Allen and Blankenship–assigned

a rating, either.

But after reviewing the medical evidence at bar concerning Claimant’s knee, I also

find that I am unable to assign a rating.  The October 16, 2006 MRI, read by Dr. Pomeranz,

showed only degenerative findings; no internal derangement or macrotear was discovered.

Allen’s reading of the MRI was similar.  Dr. Blankenship, as quoted above, was quite blunt

in his opinion that “[t]here are no objective medical findings related to the [knee] incident

. . . [t]here is no radiographic evidence, nor is there any MRI evidence to support anything

other than possibly a contusion to the knee.”  The Commission is authorized to accept or

reject a medical opinion and is authorized to determine its medical soundness and

probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002);

Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit the

above opinions and find that Claimant does not have ratable knee condition.  The major

cause of her knee condition is her degenerative condition, not the work-related incident

of September 9, 2006.  Claimant has not proven her entitlement to an impairment rating

for her knee.

Back.  As for rating her back condition, I must again assess the opinions that the

doctors have offered.  Claimant’s first MRI, which occurred on December 15, 2006, was



Lau - Claim Nos. F610545/F701027 34

found by Dr. Landrum to show “a small central disk herniation” at L5-S1.  Dr. Saer found

her to have pre-existing degenerative changes in her lumbar spine.  Similarly, while Dr.

Sprinkle noted that any herniation “is very small and likely the sequela of degenerative

phenomena.”  Dr. Barrett-Tuck, on the other hand, found Claimant to have a “rupture” at

L5-S1.  At the time of the second MRI, on December 22, 2009, it was read to reflect “a

moderate sized central disc protrusion” at L5-S1.  Barrett-Tuck read the results to show

a “disc rupture at L5-S1" that she opined was the result of the work-related incident

involving the buffer.  Dr. Sprinkle read the second MRI, and in his report referred to the

spot at L5-S1 as a “herniation” and at other times as a “protrusion.”  Regardless, he did

not tie it to Claimant’s 2006 work-related injury.  In addition, he reiterated his finding in

2007 that she was entitled to zero percent (0%) impairment.  Finally, as quoted above, Dr.

Hronas issued two extensive reports that detail his examination of Claimant’s MRIs.  In the

second, issued following his comparison of the first MRI with the second, he opined that

the right central disc protrusion at L5-S1 shown on the first MRI had “resolved,” leaving

only a small central disc protrusion that was “residual and unchanged.”  Dr. Hronas was

adamant that all the spinal findings were “chronic and degenerative and not related to an

acute injury or event.”  He took issue with Dr. Barrett-Tuck’s statement that there was a

“rupture” at L5-S1 that had “worsened” since the first MRI, finding that no objective

evidence showed this.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Based on my consideration of their respective opinions on this matter, I credit Dr.

Hronas over Dr. Barrett-Tuck, and find that the preponderance of the evidence supports

the former as opposed to the latter.  I do not find that the evidence preponderates that

Claimant is entitled to the seven percent (7%) impairment rating assigned by Barrett-

Tuck–or to any impairment rating under the AMA Guides.  Major cause has not been

established here.

B. Whether Claimant is permanently and totally disabled.

Claimant has contended that as a result of her compensable lower back and right

knee injuries, she is permanently and totally disabled.  In the alternative, she has posited

that she is entitled to wage loss disability benefits.

As the parties stipulated, and the record reflects, Claimant sustained a

compensable injury to her low back on April 30, 2006, and a compensable injury to her
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right knee on September 9, 2006.  The back injury is unscheduled.  Cf. Ark. Code Ann. §

11-9-521 (Repl. 2002).  However, the knee injury is a scheduled one.  Id. § 11-9-521(a)(3).

A claimant who has sustained a scheduled injury is limited to the applicable allowances

in § 11-9-521, and such benefits cannot be increased by considering wage-loss factors.

Federal Compress & Whse. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996).  The term

“permanent total disability” is defined in the statute as “inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).

Claimant’s entitlement to wage loss disability benefits based on her back injury is

controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).
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To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson Elec.

v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors that may

impact a claimant’s future earning capacity, the Commission considers his motivation to

return to work, because a lack of interest or a negative attitude impedes the assessment

of his loss of earning capacity.  Id.  The Commission may use its own superior knowledge

of industrial demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).
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The evidence that was adduced at the hearing reflects the following:  Claimant is

53 years old, is a high school graduate, and has training as a CNA and as a dental

assistant.  She suffered work-related injuries to her knee and back in 2006 as detailed

above.  Both injuries have been treated by multiple providers.  She generally takes only

over-the-counter medication to deal with her pain.  Claimant at the hearing stated that her

pain at the end of an active days is “10 to 12" on a scale of 1 to 10.  Obviously, this is an

exaggeration that I cannot credit.  Regardless, the pain she has causes lost sleep.  At

present, she has about five good days each month and 25 bad ones.  She lives on a 67-

acre farm and still performs chores there, including mending fences and tending to her

cattle and other animals.  Claimant can still lift a 50-pound bag of feed at times, but now

empties it into buckets to distribute it.  This is different from the activities she performed

prior to her injuries, when she was capable of unloading multiple bags of this size.  She

is still able to operate her mower, and does so for two hours at a time.  Claimant walks for

exercise, and still tries to complete three miles each day.  She described only being able

to sit for three to four hours in an eight-hour day.  With respect to standing, she is able to

do so for two to three hours if she is able to shift her weight.

Claimant has denied having pre-existing back or knee problems.  But as discussed

above, she clearly has extensive degenerative findings in both areas.  She has been

diagnosed as having fibromyalgia since 1994.  Prior to her work-related injuries, she was

been treated with Flexeril.

With respect to her work history, Claimant worked on the janitorial staff at

Respondent Dow.  She continued to work there after her injuries until October 2007.  After
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that job, she was hired by a newspaper publishing company and worked there until

December 2009.  Shortly thereafter, in January 2010, she began receiving Social Security

disability benefits.  She has not attempted to re-enter the workforce.  The evidence before

me shows that the only restrictions given to Claimant were by Dr. Sprinkle; her lifting was

to be no more than 25 pounds, but was to be increased by five pounds each week until she

was back at full duty.  As Moore, who performed her vocational evaluation, admitted, that

would render her able to perform jobs in the Sedentary, Light and Medium categories.  The

evidence from Moore’s deposition shows that there are many unskilled occupations in

those classifications.

I find that Claimant is not motivated to return to the workforce.  Based upon my

review of all the evidence, including extensive documentation and testimony from the

witnesses, I find that Claimant has not proven by a preponderance of the evidence that she

is permanently and totally disabled.  Moreover, because she has not shown that she is

entitled to an impairment rating for her unscheduled injury, her claim in the alternative for

wage loss disability benefits must fail at the outset.

C. When did Claimant reach the end of her healing period?

Because I have found Claimant did not prove that she is permanently and totally

disabled, this issue is moot and will not be addressed.

D. Whether Claimant is entitled to reasonable and necessary medical treatment

under the direction of Dr. Rebecca Barrett-Tuck.



Lau - Claim Nos. F610545/F701027 40

Near the end of Claimant’s testimony at the hearing, I was still unsure what, if any,

additional treatment she was seeking.  During my questioning of her regarding this, the

following exchange took place:

Q. I’m a little confused right now.  Do you want surgery or what?  What
are you wanting in the way of additional treatment on the back now?

A. If surgery, well, I know that somewhere I have to have surgery but I’m
trying to put it off as long as I possibly can.  I know that once they
start doing surgery, that it’s not going to be a one-time fix, that it does
not always last for very long and I was told that if the surgery did not
work, there wasn’t anything else to do.

Q. Well, I don’t want to get to anything that’s not in the records that she
may have told you, but what I’m saying is this.  At least in 2009, and
this goes back to what Mr. Spencer was questioning you about, she
was recommending this surgery.  You understand that?

A. Yes, sir.

Q. You were hesitant to do it?

A. Yes, sir.

Q. What I want to find out is:  One of the things that I’ve been asked to
do in your case now is to order Mr. Arnold’s clients to furnish you
additional treatment.

A. Yes, sir.

Q. What I’m trying to find out is what treatment are you wanting them to
furnish?  Are you wanting them, assuming that Dr. Tuck still feels like
you need the surgery, are you wanting me to order them to furnish
you this surgery by Dr. Tuck?

A. If that’s all that there is, yes, but I don’t want to do it until I absolutely
have to do it.

Q. Are you wanting pain management?

A. (No response)



Lau - Claim Nos. F610545/F701027 41

Q. Because it doesn’t sound like that’s what you’re doing right now
strictly speaking because you said you’re not on any narcotic pain
medication and I know you’ve explained the problems with it.  Are you
wanting to look into some type of pain management with Dr. Tuck?

A. I would be willing to.

Q. And I don’t know, and again I know that that’s not her specialty, but
I know she at least said you could consider seeing pain management
once again.  Have you done that before?

A. (No response)

Q. For your back?

A. I had two shots in my back.

Q. Okay.  Now, are you willing to, are you asking me to order them to
potentially pursue that for you?

A. I really don’t know what I want or what I need.  I just know that
something’s got to be done.

Q. Well, you’ve got to understand you’re in a better position to know than
I am.  When I sit down and write this, I need to know what exactly you
want me to, provided that I find additional treatment is reasonable and
necessary, what are you wanting me to order them to do for you?
Send you back to Dr. Tuck?  What exactly are you wanting me to
direct them to do, provided that I find that it’s reasonable and
necessary?  That’s the standard I have to find on this.

A. I want to see Dr. Tuck.

Q. You want to return to Dr. Tuck.

A. Yes, sir.  If she can help with the pain, I’m willing to do it.  But I know
that at 53 I can’t face 30 years of surgery.

Q. Are you wanting me to order them to pay for the surgery?

A. Yes, sir.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

Knee.  With respect to her knee condition, Claimant has not asked that I award her

any additional treatment therefor.  I might add, however, that as documented above, her

problems in this area are degenerative in origin and not causally related to her 2006 injury

at Dow.  For that reason, she has not shown her entitlement to additional medical

treatment in this area.

Back.  As for Claimant’s back, I have highlighted above her request that I allow her

to return to Dr. Barrett-Tuck for additional treatment.  Although she is understandably
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hesitant to undergo the surgical procedure recommended by the doctor, she is willing to

do so.  But she is clearly wanting her pain issues addressed.

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

In light of the evidence outlined above, which show that Claimant’s current back

problems are pre-existing and degenerative in origin, I cannot find that she has proven by

a preponderance of the evidence that she is entitled to additional treatment of it.  She was

clearly sincere in attributing her condition to the work-related incident; but any belief, no

matter how sincere, is not a substitute for credible evidence.  Graham v. Jenkins

Engineering, 2004 AWCC 46, Claim No. F112391 (Full Commission Opinion filed March

12, 2004).  Even if this were not the case, I credit the opinions of Drs. Sprinkle and Hronas

over that of Barrett-Tuck on the matter of surgery.  Dr. Hronas recommended against the

surgery on the basis that the radiological findings do not show direct nerve root

impingement or evidence of significant canal stenosis.  Neither Hronas nor Sprinkle was
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of the opinion that the surgery would help relieve Claimant’s back symptoms.  Again, I

credit this.

E. Whether Claimant is entitled to a controverted attorney’s fee.

Because I have not found that Claimant has shown her entitlement to any additional

indemnity benefits, she has not proven that her attorney should be awarded a controverted

fee pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION

In accordance with the findings of fact set forth above, this claim for additional

benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


