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Hearing before Administrative Law Judge Elizabeth W. Hogan on July 20, 2012, at
Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Ms. Jessica S. Yarbrough, Attorney at Law, Pine Bluff,
Arkansas.

Respondents represented by Mr. Mark Alan Peoples, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, additional temporary total disability benefits and

attorney’s fees. 

At issue is whether or not additional treatment is reasonable and necessary

and the duration of the healing period.  All other issues are reserved

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 15, 2008, at which time the claimant sustained a compensable back injury

at a compensation rate of $377.00/$283.00.  Medical expenses and temporary total

disability benefits (until July 22, 2009) were paid along with a 13% impairment

rating from Dr. Bruffett.  The Medical Cost Containment Division issued a change
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of physician on October 1, 2009, to Dr. Christopher Mocek.  After one visit, the

respondents controverted the claim and some expenses have been paid by Blue

Cross/Blue Shield.  This claim has been the subject of previous opinions issued

October 12, 2011, by the Administrative Law Judge and February 28, 2012, by the

Full Commission.

The claimant contends he remains symptomatic and wishes to pursue

medical treatment with Dr. Bruffett.  He also seeks temporary total disability benefits

from July 23, 2009, to a date yet to be determined, even though he has been

incarcerated.

The respondents contend all appropriate benefits have been paid and further

treatment is unreasonable and unnecessary.  The healing period has ended.

Alternatively, in the event of an award, the respondents have no objection to

designating Dr. Bruffett as the treating physician.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the depositions of the claimant (taken September 21,

2011, and July 9, 2012), which show the claimant to be a poor historian.

The following witnesses testified at the hearing:  the claimant and his father,

John Lorick.

The claimant, age 29 (D.O.B. January 9, 1983) has a college degree (based

on an April 5, 2010, Department of Corrections report) and history of drug abuse

(since the age of 12) and violence, for which he was incarcerated from April 2010

to March 2012 (Tr. p. 25-28).  The claimant’s health history includes football and

motorcycle injuries affecting his back and neck (see Dr. Crowell’s report of May 23,

2007).  The claimant now attributes his neck pain to the compensable accident (1st

Depo. p. 19 / 2nd Depo. p. 13).
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The claimant injured his back at work on August 15, 2008, and underwent

surgery (decompression and fusion) by Dr. Bruffett on February 17, 2009.  The

claimant has not worked since 2008.  At the time of the hearing he was unemployed

and living with his parents.  When he was released by Dr. Bruffett, his employer

sent him a letter on July 28, 2009, advising him to return to work.  However, the

claimant has not returned to work for the respondent employer or looked for work

elsewhere.

The claimant stated he was physically unable to work and in constant pain

(Tr. p. 15-19).  Although he suffered chronic back pain prior to the accident at work,

he felt the surgery made it worse.  However he declined treatment (pain pump or

stimulator) offered by Dr. Mocek.  He wishes to return to Dr. Bruffett and have the

hardware removed in an effort to alleviate the pain.

In April 2010 the claimant went to rehab to avoid prison on a drug charge.

After he assaulted another prisoner, he was sent to Cummins Prison, (Tr. p. 25-28).

MEDICAL EVIDENCE

The claimant was treated for back and neck pain in 2007 and 2008 by Dr.

Crowell.  The claimant was diagnosed with degenerative disc disease of the lumbar

spine, bilateral cubital tunnel syndrome and a cervical strain.  The claimant

attributed his condition to football and motorcycle injuries.  Dr. Crowell advised him

to stop working manual labor jobs.

At the time of the compensable accident, the claimant was working a manual

labor job as a pump setter.  He experienced back pain while using a wrench on a

water pump.  He came under the care of Dr. K. Rosenzweig in September 2008,

who noted a history of prescription drug abuse.

He has a history of chronic back pain for which he has been on soma
and Lorcet.  He took approximately 34 pills daily prior to this injury.
. . .  His mother is a chronic pain patient as well.
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. . . There are a variety of hand written notes over the past year from
his primary care physician, which reveals treatment of anxiety and
asthma.  He has been on Xanax, Lorcet, and soma.  It appears that
he received on nearly a monthly basis nearly 100 Lorcet Plus tablets
and 90 soma tablets in addition to 120 Xanax . . ..  (Report of
September 18, 2008)

He does not appear to be in significant distress at this time.  His
mother is demanding more and more narcotics for his “pain” stating
that she is on chronic pain management.  She has to loan him pills to
get through the day.  I believe this is all inappropriate and it appears
that the family support is more towards narcotic management rather
than therapeutic recovery. . ..  The mother has requested that Mr.
Lorick’s care be transferred to Dr. Mocek . . ..  (Report of December
19, 2008)

Dr. Rosenzweig treated the claimant with trigger point/epidural steroid

injections which the claimant did not find helpful.

An MRI scan (see reports of August 21, 2008, and January 14, 2009)

revealed an extruded disc at L5-S1 superimposed upon pre-existing bilateral pars

defect at L5-S1, foramen narrowing secondary to facet arthropathy at L5-S1,

spondylolisthesis at L5-S1, and a small central disc protrusion at L4-L5.

Dr. Bruffett commented that the claimant was taking pain medicine for

chronic back pain but he did not seem to be aware of the claimant’s use of illegal

drugs.  Later on, the claimant abused the drugs prescribed by Dr. Bruffett (see his

report of May 4, 2009).

Dr. Bruffett felt surgery was necessary but he predicted the claimant would

still suffer from chronic back pain after surgery and the claimant’s nicotine habit

would hinder the healing process.

The problem is that surgery for him would consist of an interbody
fusion because of his (pre-existing) isthmic spondylolisthesis, and
because of his problems at L4-5 he would probably need to have this
addressed up to L4-5.  This is a pretty extensive undertaking for
someone his age.  He is likely to have chronic symptoms no matter
what we do.  He has some strikes against him as well.  He has been
on chronic narcotic medication.  He is also on Xanax 4 mg a day, and
he also smokes heavily.  None of this really points toward a (sic)
excellent surgical outcome.  (Report of December 29, 2008.
Emphasis added.)
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Dr. Bruffett advised the claimant to stop smoking and maximize his protein

intake.  He prescribed a bone growth stimulator.  Dr. Bruffett also talked to the

claimant about his reliance on prescription narcotics and anti-anxiety medication

(see reports of January 14, 2009, April 1, 2009, May 4, 2009).  Surgery was

performed on February 17, 2009.  Despite the claimant’s smoking, the fusion

healed (see report of May 4, 2009).

A Functional Capacity Evaluation (FCE) was performed on July 1, 2009.  The

results were unreliable because the claimant put forth inconsistent effort and

declined to perform some tests.  He was categorized as able to perform sedentary

work (less than 10 lbs.) at the very minimum.  At that point Dr. Bruffett rated the

claimant at 13% and released him on July 11, 2009.

The claimant continued to complain of pain and Dr. Bruffett offered to remove

the surgical hardware on September 8, 2010, but then the claimant obtained a

change of physician to Dr. Mocek, a pain management specialist, in October 2009.

The claimant told the doctor that he also hurt his neck in the compensable accident

but that the carrier denied treatment.  The claimant felt no improvement when his

medication was increased so Dr. Mocek ordered a drug screen which was positive

for marijuana (see reports of February 24, 2010, and March 5, 2010).  Dr. Mocek

then refused to treat the claimant.

While the claimant was incarcerated, he was evaluated by Dr. Peter Edwards

who noted the claimant was hostile not anxious and therefore did not need Xanax.

Dr. Edwards recorded a history of using street drugs since the age of 12 including

marijuana, meth, cocaine and heroin and alcohol.  He tapered the claimant off

prescription medication.  A physical exam report dated April 7, 2010, showed the

claimant complained of left leg pain but there was no muscle atrophy.  Another
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Department of Corrections report dated April 7, 2010, by Dr. C. Russell comments

on the claimant’s pain complaints:

Will be a difficult pain management patient in the system (prison) as
his expectations are not realistic.  The patient reported to this
examiner that in the FW (free world) he hurt all the time even when
he was taking the oxycodone . . ..

Although the prison tried to accommodate the claimant, assigning him to the

first floor to avoid the stairs, lower bunk, two mattresses, waiver of physical labor,

etc., the claimant was observed playing basketball (see report of May 3, 2010).

In his report of April 26, 2010, Dr. Edwards noted the claimant had full range

of motion in his back.  Dr. Edwards “noted that on psychological testing he tested

high for aggression, assault . . . antisocial personality . . . and drug abuse.”

While the claimant was incarcerated, he got into a fight with another inmate

and broke the man’s jaw.  In his report of May 17, 2010, Dr. Edwards noted, “it is

difficult to determine if he really has any real pain issues or not.  Certainly, it is hard

for me to believe that somebody with real back problems is going to hit another

person to the extent that he broke the other man’s jaw in two places.”

A lumbar x-ray taken June 15, 2011, shows “postsurgical changes anteriorly

and posteriorly L4-S1 appearing satisfactory.”  X-rays of the cervical spine were

normal but a September 29, 2010, MRI scan showed a small herniation at C4-5

causing mild sac compression.  The claimant saw Dr. B. Garlapati for prescription

narcotics.  There is no evidence the claimant informed the doctor about his

addictive personality.  Dr. Garlapati did not think the claimant needed surgery for

his neck, (see October 22, 2010, report).

While incarcerated the claimant demanded stronger medication for both his

back and a sinus condition.  A nurse’s note dated September 28, 2011, shows,

“medication and treatment plan explained to this inmate.  He became irate

demanding increased pain medication or he would contact his lawyer.”
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant is asking the Commission to reappoint Dr. Bruffett as his

treating physician after the claimant changed physicians to Dr. Mocek after testing

positive for marijuana.  The claimant wants a second surgery to remove hardware

in his back in an effort to alleviate pain.

In Dr. Bruffett’s report of September 8, 2010, he commented:

AP and lateral x-rays of the lumbar spine were ordered, obtained, and
interpreted today.  The fusion looks solid.  The instrumentation is in
place.

The only thing left that I can offer him would be hardware removal.
In some respects I think it might help him as he is rather thin and is
tender right over the hardware on the left side.  However he has had
chronic pain.  There is a chance that even with good surgery he is still
going to have chronic ongoing pain.  (Emphasis added.)

This is the same warning Dr. Bruffett gave the claimant before the first

surgery.  The claimant has found fault with both his doctors and treatment

throughout the course of his recovery.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission
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opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Given the claimant’s addictive personality, lack of credibility, unrealistic

expectations for surgical treatment, failed FCE, and physical activities in prison

(assaults and playing basketball), I find that additional medical treatment is

unreasonable and unnecessary.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 15, 2008, at which time the claimant
sustained a compensable back injury at a compensation rate
of $377.00/$283.00.  Medical expenses and temporary total
disability benefits (until July 22, 2009) were paid along with a
13% impairment rating from Dr. Bruffett.  The Medical Cost
Containment Division issued a change of physician on October
1, 2009, to Dr. Christopher Mocek.  After one visit, the
respondents controverted the claim and some expenses have
been paid by Blue Cross/Blue Shield.  This claim has been the
subject of previous opinions issued October 12, 2011, by the
Administrative Law Judge and February 28, 2012, by the Full
Commission.

2. The claimant has failed to prove by a preponderance of the
credible evidence of record that he is entitled to additional
medical treatment pursuant to Ark. Code Ann. §11-9-508.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim for additional benefits is denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


