
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. G200763 & G200826

KENNETH LITTLEJOHN, EMPLOYEE CLAIMANT

RICH TRANSPORT, INC., EMPLOYER RESPONDENT

ARK. TRUCKING ASSN. SI FUND 

C/O RETENTION MANAGEMENT SERVICES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 14, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in Little Rock, Pulaski County, Arkansas.

The claimant, MR. KENNETH LITTLEJOHN, was unrepresented and

appeared pro se.

The respondents were represented by HONORABLE ANDREW  M. IVEY,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 28, 2012, the above captioned claims came on for a hearing

in Little Rock.  A prehearing conference was conducted in this matter on

June 19, 2012, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a

part of the record herein without objection, subject to any modifications made

at the full hearing.  

The parties stipulated to the following at the August 28, 2012, full

hearing:

1) The Arkansas W orkers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including on or about January 9, 2012, and

January 19, 2012.

3) Respondents have controverted these claims in their entirety.

4) Claimant’s average weekly wage of $1,109.68 per week would

entitle him to a temporary total disability rate of $548.00 per

week and a permanent partial disability rate of $438.00 per

week.

5) If the claims are found to be compensable, claimant would

possibly be entitled to temporary total disability benefits for the

date of January 14, 2012, through January 18, 2012, and

January 22, 2012, through January 31, 2012.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained compensable occupational

disease in the form of possible chronic obstructive pulmonary

disorder due to chemical exposure of carbon monoxide poisoning

on January 9, 2012 and/or January 19, 2012.

2) If compensability is overcome, whether the claimant is entitled to

all associated medical benefits and temporary total disability

benefits.

The claimant contended as follows:

1) On Jan. 9 th I noticed that my truck started acting up at 3am, I

smelled fumes from the cab, I was sleep inside the truck, when

I woke up I had headaches, sick on the stomach, nausea, dizzy,

confused, and angry,  I got out of the truck to check my engine,

there was exhaust coming out from under the truck engine.  Then

I called the main office of Idealease, which is international

dealership, I was in Effingham, IL, at the time, they told me to

take it to the dealership there in Effingham, they keep the truck

all day and the next day they couldn’t find anything wrong with
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the truck when they ran a test on their computers.  Then I drove

the truck to Dallas, TX, still smelling the fumes.  On the 13th of

Jan., Southwest Idealease which is international dealership,

changed my oil on the truck and put new batteries in the truck.

I told them about the exhaust leak, they said that their computers

did now show anything when they connected it up to their

computers.  That night I drove my truck to Rockwall, TX, where

I tried to go to sleep, the truck stalled out  on me again, and at

that time I smelled fumes again coming from my truck.  When I

made it home to Little Rock, AR, I told my company that I was

really sick from the fumes of the truck, they told me to put it in the

shop here in Little Rock, AR.  On Sat. the 14th, I also told them I

was going to the emergency room on Sat.  The doctor said that

I had carbon monoxide poisoning.  And I also went to Concentra

Clinic Tue., because my job told me to for workmans [sic] comp.

and they also gave me medicine.  I was off work the 14th thru

19th.  On the 19th I called Diamond International to see if my truck

was ready and they said my truck was ready, so me and Josh,

who is the transportation manager, we both went to the shop to

pick up my truck and they claimed it was ready.  We asked for a

printout of the work that was done on the truck and they said the

computers were down.  When I left the shop I was on my way to

Michigan.  When I was going thru Illinois, the truck engine light

came on, I pulled over and stopped to check my truck and the

truck died out on me again.  I smelled and saw fumes again.  I

called Idealease in Arkansas, and talked to Bryan Killen.  He told

me that the truck was NOT fixed and it should NOT have left the

shop at all.  Then I called my company, Rich Logistics; they told

me to deliver the load, and they will get me back to Little Rock,

AR.  W hile I was headed back to L.R., I was getting sick as in

nausea, dizzy, confused, chest pains, could not breathe, when I

finally made it home on the 21st I went back to the E.R., for the

same thing but this time I was feeling worse than the first time,

and I also let my job know.  The E.R. doctor told me I have fluid

in my lungs, and I also passed out, and also allergic reaction to

the fumes as well, and they also put me on medication.  And I

will be off of work until the doctor tell me that I can go back to

work.

2) Because I was turned down by workman’s comp., I’m entitled to
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pay for my time off and my medical bills.  I sustained

compensable injuries on January 9, 2012, and January 19, 2012,

due to my exposure to carbon monoxide.  I am entitled to all

medical treatment associated with the exposure injuries, and

temporary total disability from January 14, 2012, through

January 18, 2012, and January 19, 2012, through February 2,

2012.

Respondents contended at the full hearing that the claimant cannot

meet his burden of proving he sustained a compensable occupational disease

as defined by Ark. Code Ann. § 11-9-601, and that the claimant cannot

establish he developed a disease resulting in disability arising out of and in

the course of his occupation or employment with the respondent employer on

January 9 or January 19, 2012.  Further, claimant cannot establish a causal

connection between his occupation and/or employment with the occupational

disease he has alleged to have sustained and developed.

DISCUSSION

On January 9 and January 19 of 2012, the claimant worked for the

respondent employer as an over-the-road truck driver.  The claimant testified

that while working for the respondent employer on the morning of January 9,

2012, he was asleep in his truck when the truck started shaking.  The claimant

testified that due to the cold weather he had left the truck running while

sleeping so that he would have heat.  The claimant testified that when the

truck started shaking it became “fumy” and that he could smell something was
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not right.  (T. p. 19, lines 21-23)  The claimant testified that upon smelling the

fumes in the morning of January 9, 2012, he noticed smoke coming up from

the engine into his vents and became sick and had a headache.  The claimant

testified that the truck then began to stall but that he ultimately got the truck

to an International dealership in Effingham, Illinois.  The claimant testified that

the truck dealership in Effingham, Illinois, hooked his truck up to a computer

and stated that they could not find anything wrong.  The claimant testified he

then drove the truck to Dallas, Texas, where it was again hooked up to a

computer but again nothing could be found wrong.  (T. p. 21, lines 5-13)  The

claimant testified that he then drove the truck to Kansas and then headed back

to Little Rock and stopped in Rockwall, Texas, to sleep.  The claimant testified

that the truck “messed up again” in Rockwall, Texas, where fumes were

coming in again.  Following the incident in Rockwall, Texas, the claimant

made it back to Little Rock where he then arrived and told his safety director,

Sam, that he was going to the doctor.

The claimant testified that the truck was checked out again in

Little Rock, Arkansas, but that he then got in the truck again and headed to

Michigan.  The claimant testified that he got to Effingham, Illinois, again on his

way to Michigan and had trouble with the truck again.  The claimant testified

that he made it on to Michigan but on his way back had to stop and get a
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motel because he didn’t want to sleep in the truck.  The claimant testified that

he finally made it back from Michigan to Little Rock and the truck was put

back in the shop and he went to the hospital.  (T. p. 22, lines 14-24)  

The claimant contends that due to the faulty truck he was driving on

January 9 and 19 of 2012 that he sustained compensable occupational

disease injuries due to chemical exposure of carbon monoxide poisoning.

Respondents contend the claimant did not sustain any compensable

occupational disease injuries on either January 9, 2012, or January 19, 2012,

pursuant to Ark. Code Ann. § 11-9-601.

ADJUDICATION

An “occupational disease” is any disease resulting in disability or death

that arises out of and in the course of the occupation or employment of the

employee or naturally follows or unavoidably results from an injury.  Ark. Code

Ann. § 11-9-601(e)(1)(A).  An occupational disease is characteristic of an

occupation, process of employment where there is a recognizable link

between the nature of the job performed and an increased risk in contracting

the occupational disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark.

App. 274, 675 S.W .2d 841 (1984).  A causal connection between the

occupation or employment and the occupational disease must be established

by a preponderance of the evidence pursuant to Ark. Code Ann. § 11-9-
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601(e)(1)(B).  

Ordinary diseases of life to which the general public is exposed are not

compensable.  Ark. Code Ann. § 11-9-601(e)(3).  The occupational disease

must be “due to the nature of the employment in which the hazards of the

disease actually exist and are characteristic thereof in particular to the trade,

occupation, process, or employment and is actually incurred in his

employment.  Ark. Code Ann. § 11-9-601(g)(1)(A).

The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable occupational disease in the form of COPD

due to chemical exposure of carbon monoxide poisoning on either January 9,

2012, or January 19, 2012, pursuant to Ark. Code Ann. § 11-9-601 for a

number of reasons.  When the claimant first returned home and went to the

emergency room for headaches, disorientation, and nausea, the emergency

department ran labs which were all within normal limits, including a

carboxyhemoglobin level of 1% (a normal level is less than 5%).  (RX. 1, p.

10)  Additionally, Dr. Novack’s report found at Claimant’s Exhibit 1, page 35,

states, “While his story is consistent with carbon monoxide poisoning, with

negative diagnostic tests on the vehicle, and with a negative

carboxyhemoglobin level at his ER visit, there is no objective evidence of

causation of his symptoms.”  Clearly, the claimant has failed to prove by a
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preponderance of the evidence a causal connection between his occupation

and his alleged occupational disease.  

The claimant went back to see Dr. Novack on January 23, 2012, and Dr.

Novack’s report found at Claimant’s Exhibit 1, page 39, states, “It remains

unclear to me the nature of Mr. Littlejohns [sic] actual exposure to carbon

monoxide or hazardous fumes.  Carboxyhemoglobin has been essentially

negative twice now, even when taken directly to the hospital after his second

exposure to “diesel exhaust”, of which I do not have any objective

confirmation.”

In short, the claimant was assessed by Dr. Novack with “headache” –

“resolved” on January 17, 2012.  (RX. 1, p. 13)  The claimant was also found

to have “[n]o acute cardiopulmonary disease.”  (RX. 1, p. 26)  Based on the

medical reports, there is no evidence the claimant had carbon monoxide

poisoning or COPD.

After reviewing all of the medical evidence contained in this record

herein and without giving the benefit of the doubt to either party, I find that the

claimant has failed to prove by a preponderance of the evidence that he

sustained any compensable occupational disease on either January 9 or 19

of 2012 pursuant to Ark. Code Ann. § 11-9-601.  Even if one were to find that

the claimant sustained an occupational disease, a finding which I do not

make, I further find that the claimant has failed to prove any causal connection

between his occupation or employment and his alleged occupational disease
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in the form of COPD due to exposure of carbon monoxide poisoning by a

preponderance of the evidence pursuant to Ark. Code Ann. § 11-9-

601(e)(1)(B).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained an occupational disease in the form

of COPD due to carbon monoxide poisoning pursuant to Ark.

Code Ann. § 11-9-601 on either January 9, 2012,  or January 19,

2012.

4) Since the claimant has failed to meet his burden of proof with

regard to compensability, the other issues outlined herein are

rendered moot.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied and dismissed.

IT IS SO ORDERED.
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S. DALE DOUTHIT

Administrative Law Judge


