
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G103361

MARY C. LAWSON, EMPLOYEE CLAIMANT

DEWITT HOSPITAL & NURSING HOME, EMPLOYER RESPONDENT 

RISK MANAGEMENT RESOURCES (TPA), 
INSURANCE CARRIER RESPONDENT 

OPINION FILED FEBRUARY 28, 2012

Hearing before Administrative Law Judge Elizabeth W. Hogan on February 15,
2012, at Stuttgart, Arkansas County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits. 

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102 and gave notice of that injury pursuant to Ark.

Code Ann. §11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

14, 2010, at which time the claimant was earning sufficient wages to be entitled to

a compensation rate of $190.00, in the event this claim is found to be compensable.

The claimant receives Social Security retirement benefits.  The Form AR-C was

filed with the Commission on April 23, 2011.  Some medical expenses have been

paid by Core Source, the group carrier and Medicare.
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The claimant contends she injured her neck.  She seeks payment of medical

expenses and temporary total disability benefits for her time off from work from May,

2010, to a date yet to be determined.  The claimant contends she earned $8.30 per

hour.

The respondents contend the claimant did not injure herself on the job and

did not report an injury until almost a year later.  In the event of an award, the

respondents are not liable for expenses incurred prior to the time the claimant gave

notice of an injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ Prehearing Questionnaire responses and exhibits contained

in the transcript.  The claimant testified she had surgery for her injury performed by

Dr. P.B. Simpson.  However, she did not provide those medical records as an

exhibit nor did she disclose Dr. Simpson’s name as a treating physician in discovery

so that Mr. Wade could obtain those records with the claimant’s medical release.

The following witnesses testified at the hearing:  the claimant, co-workers

Debra Sandlin and Lana Martin, director Dana Adams and former Administrator,

Suzette Boyd, who was an impressive witness.  The claimant has difficulty walking

and was assisted to the witness stand by her daughter.

The claimant, age 72 (D.O.B. December 21, 1939), has a 10th grade

education and G.E.D.  She is also licensed as a certified nursing assistant (CNA).

She began work with the respondent employer in 1982 taking care of patients’

personal care and working with stroke victims.  The claimant’s health history

includes heart disease (four stent surgery in 1990) for which she takes medication.

The claimant attributes her difficulty walking to her blood pressure medication.

Because of her heart health problems, the claimant’s job duties were changed to

dispensing snacks to the residents from a push cart.
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The claimant is unsure of the date of injury but estimated it to be Friday, May

14, 2010.  She was able to identify the patient and room number where the accident

happened and thought it was the last day she worked.  The claimant’s shift is from

6:30 a.m. to 3:00 p.m.

The claimant explained that she was leaving the patient’s room when the

nurse asked her to get a snack for the patient.  The claimant leaned over to retrieve

the snack and when she raised up she struck her neck on the door handle (a lever

instead of a knob).  She reported the accident to co-workers Lana Martin and Debra

Sandlin but declined to fill out an accident report.

Over the weekend the claimant’s symptoms worsened.  She returned to work

on Monday but her hands and arms were numb.  Debra Sandlin felt the claimant

was in no condition to work and sent her home.

The claimant went to her family physician, Dr. Charlene West.  She received

a steroid shot and x-rays of her neck.  Dr. West referred her to neurologist, Dr. Sue

Frigon, who in turn referred her to Dr. P. B. Simpson.  Apparently Dr. Simpson

performed surgery at C3-C4 and anticipates a second surgery although his records

were not provided for review.

The claimant stated she spoke with her supervisor in July 2010 about

workers’ compensation but was told that because she did not fill out an accident

report contemporaneous with the accident, she was not eligible for workers’

compensation.  Dana Adams would not let the claimant file an accident report in

July, 2010.

Co-workers Debra Sandlin and Lana Martin testified the accident could not

have happened on May 14th because they were not at work at the time.  Ms. Sandlin

stated the claimant was sent home on May 17th because of dizziness, trouble

walking and numbness and tingling in her hands.  The claimant took numerous pills
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and had complained of these symptoms before May, 2010.  The claimant did

however, mention a work-related shoulder injury to Ms. Sandlin.  Ms. Martin testified

the claimant never reported any injury to her and never asked to fill out an accident

report.

Suzette Boyd, nurse practitioner, testified that because of the claimant’s

heart disease, the claimant exhibited problems (confusion, slow to respond to

questions, dizziness, electrolyte imbalance, low blood pressure) prior to May, 2010.

The respondents’ witnesses testified that employees are instructed how to

report injuries at orientation, monthly meetings, and a yearly meeting.  The phones

have stickers on them for Med Core, a service that provides a nurse to answer

questions and direct their care.  However, Med Core does not take reports of injury

or coordinate with the employee’s supervisor or insurance carrier.  And since the

respondents’ witnesses testified that the claimant experienced confusion as a result

of her blood pressure problems, failure to remember the date of injury is

understandable.  And, since the nursing home is affiliated with a hospital, it is easy

for an employee to be seen by a physician.  The respondents’ witnesses also

testified the accident could not have happened the way the claimant described

because the door handle did not stick out any further than a door knob.  However,

the claimant demonstrated reaching for the shelf at an angle to the cart and

straightening up under the door handle which seemed plausible.

MEDICAL EVIDENCE

The claimant saw her family physician, Dr. West, on May 21, 2010, reporting

pain, weakness, and numbness bilaterally afer hitting her head at work.  She was

assessed with COPD (chronic obstructive pulmonary disease), a contusion on the

neck, and bilateral pain and weakness.  The doctor ordered x-rays.  In a return visit
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on June 2, 2010, the claimant was diagnosed with degenerative joint disease.  On

June 7, 2010, Dr. West referred the claimant to Dr. Frigon.

The claimant reported a May 14, 2010, injury at work and Dr. Frigon

diagnosed muscle spasm, spinal stenosis, and cervical disc displacement based

on an MRI scan.  Dr. Frigon recommended the claimant use a walker and perform

exercises.  She also prescribed medication.  In a follow-up report dated June 8,

2010, Dr. Frigon stated, “I suspect cord compression at the cervical level.”

There are no work release slips for the neck injury in the exhibit packets.  Dr.

Frigon mentions the claimant had abdominal surgery in the November 11, 2010,

report and the June 27, 2011, report leaves the impression that the claimant’s

difficulty with walking is the reason she is unable to work.

DOCUMENTARY EVIDENCE

The time cards for the claimant, Lana Martin, and Debra Sandlin were

provided which confirm that Ms. Martin and Ms. Sandlin were not at work on May

14, 2010, at the end of the claimant’s shift when the claimant says she reported the

accident.

An “Employee Absense (sic) Sheet” dated May 31, 2010, shows the claimant

called in sick, reporting a pinched nerve in her neck.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim, contending the claimant was not

injured at work.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means
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“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Based on the claimant’s credible testimony and her ability to identify the

patient and room number where the accident happened, along with Ms. Sandlin’s

admission that the claimant reported a work-related injury (albeit a shoulder injury),

the medical records showing a history of injury at work, and the documentary

evidence showing the claimant called in to report a pinched nerve, I find the

claimant has proven by a preponderance of the evidence of record that she

sustained an injury arising out of and in the course of her employment identifiable

by time and place of occurrence in May 2010.

Based on medical records showing a contusion and muscle spasm, I find the

claimant has proven by a preponderance of the evidence of record objective

evidence of physical harm to the body.
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Based on the lack of medical leave slips for the neck injury, and the

claimant’s other health problems (with abdominal surgery and difficulty walking), I

find the claimant has not proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits.  There is nothing in the medical

records showing a physician took the claimant off work due to her neck.

Based on the lack of medical records from Dr. Simpson, there is no definitive

diagnosis of the claimant’s neck injury.  Dr. Frigon’s comment that she “suspected”

cervical compression is inadequate.  Because the claimant’s symptoms of

numbness and tingling in her hands and arms predated any incident in May, 2010,

and because the evidence of record indicates the claimant suffers from pre-existing

degeneration in her neck with stenosis, there is no way to determine if Dr.

Simpson’s surgery is causally related to the incident at work.  The medical evidence

proves only a temporary aggravation of a pre-existing condition.

Injured employees are required to give employers notice of an injury using

the form, AR-N.  Failure to give notice can be excused by the Commission under

Ark. Code Ann. §11-9-701(b)(c).  The respondents’ witnesses testified the claimant

displayed mental confusion related to her blood pressure problems which I find a

satisfactory reason for the delay.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 14, 2010, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $190.00, in the event this claim is found to be compensable.
The claimant receives Social Security retirement benefits.  The
Form AR-C was filed with the Commission on April 23, 2011.
Some medical expenses have been paid by Core Source, the
group carrier and Medicare.

2. The claimant has proven by a preponderance of the credible
evidence that she sustained a compensable injury, caused by
a specific incident, arising out of and in the course of her
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.
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3. The claimant has failed to prove that she was unable to work
because of her neck injury, an aggravation of a pre-existing
condition.  Therefore she is not entitled to any temporary total
disability benefits.

4. The respondents are directed to pay medical expenses
incurred with Dr. West and Dr. Frigon after the claimant
provided notice to her employer of the claim on July 16, 2010.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


