
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G109570

ANTHONY KUBAIKO, EMPLOYEE CLAIMANT

SUPERIOR SPRING CO., EMPLOYER RESPONDENT

AMERICAN ZURICH INS. CO., CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 6, 2012

Hearing before Administrative Law Judge O. Milton Fine II on May 8, 2012 in Little Rock,
Pulaski County, Arkansas.

Claimant represented by Ms. Sheila Campbell, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. David C. Jones, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 8, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on March 5, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on October 25, 2011.
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3. Respondents have controverted this claim in its entirety.

4. Claimant had an average weekly wage of $1,156.08, which would entitle him

to the maximum compensation rates for 2011, $575.00 per week for

temporary total disability benefits, and $431.00 per week for permanent

partial disability benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With Respondents’ withdrawal of the sixth issue, concerning whether they are entitled to

an offset, the following five were litigated:

1. Whether Claimant sustained a compensable injury in the form of a spider

bite, and sustained a compensable consequence of that injury in the form of

a Methicillin-resistant Staph Aureus (“MRSA”) infection.

2. When was notice provided of Claimant’s alleged injury?

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read as follows:

Claimant:



Kubaiko - Claim No. G109570 3

1. Claimant contends that he sustained an on-the-job injury while in the course

and scope of work performing duties essential to his job.

2. Claimant contends that he is entitled to TTD, and PTD from the date of injury

October 25, 2011, until a date yet to be determined and medical expenses,

medical mileage, and attorney fees.

3. Claimant contends that he is entitled to a one-time change of physician.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury

in the course and scope of his employment on October 25, 2011.

Specifically, the respondents contend that the claimant cannot meet his

burden of proof to show that he sustained some type of insect bite which led

to his MRSA/staph infection.  Respondents contend that the claimant’s

infection was pre-existing, and that he had a history of prior infection

problems.

2. In the alternative, the respondents contend that if this claim is held

compensable, the claimant would not be entitled to any benefits prior to the

date of notice, with formal notice of the alleged injury not reported until on

or about November 10, 2011.

3. If held compensable, the respondents contend that the claimant’s healing

period should be limited based upon his prior released to return to work, and

the fact that he had previously turned in his resignation, with his last date of

employment on November 11, 2011.
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4. The respondents contend that they would be entitled to an offset for any

group health carrier and/or disability carrier payments made to or on behalf

of the claimant, should any have been paid.  Furthermore, the respondents

contend that they would be entitled to an offset for any unemployment

benefits paid to the claimant, should any have been paid.

5. The respondents would reserve the right to amend and supplement their

contentions after the discovery has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury in the form of a spider or insect bite.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable consequence of that injury in the form of a

Methicillin-resistant Staph Aureus (“MRSA”) infection.
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5. Because Claimant has not proven that he sustained a compensable injury,

the rest of the issues presented are moot and will not be addressed.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Todd Neal, the Service Manager for

Respondent Superior Spring Company (“Superior”); Anthony Kasinger, a co-worker of

Claimant at Superior; and Dennis Ray, another co-worker.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a compilation of his medical records,

consisting of a seven-page abstract/index page and 132 numbered pages thereafter;

Respondents’ Exhibit 1, another compilation of his medical records, consisting of a one-

page index and 18 numbered pages thereafter; and Joint Exhibit 1, the transcript of the

deposition of Dr. David Rhodes taken April 19, 2012, consisting of 21 transcribed pages

plus 16 pages of exhibits (pursuant to Commission policy, this exhibit, separately bound,

has been retained in the file).

Adjudication

A. Compensability

Introduction.  Claimant has argued that on October 25, 2011, he sustained a work-

related injury to his right hand in the form of a spider bite.  He has further asserted that the

bite developed into a Methicillin-resistant Staph Aureus (“MRSA”) infection.  Respondents

have countered that he cannot show that he suffered a bite within the course and scope

of his employment, and that his MRSA infection was a pre-existing one and not causally

connected to his work.
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Testimony-Hearing.  Claimant testified that he worked for Respondent Superior from

October 5-27, 2011 as a heavy duty mechanic.  On October 25, 2011, he was assigned to

work under a school bus, replacing a cross-member that was near the rear axle.  He

described the bus’ condition as “dirty, lot of dirt, wasps, spiders, ants, but that’s the usual

that we see underneath them [sic] trucks.”  Claimant sprayed brake cleaner in the area, and

saw no more spiders thereafter. Asked if anything unusual happened to his hand that day,

he stated:

I felt a slight pain in my right hand, I would say, probably, maybe around three
o’clock or so.  I didn’t think anything of it.  I thought maybe I might have
banged it on something.  When I got through working on the bus for that day,
I went to the cleaning area, and I cleaned my hands off, and that’s when I
noticed the two bumps on my right hand.

Later, he described the pain as beginning sometime after lunch, and characterized it as

feeling “like a slight sting.”  He later admitted that in his deposition, he did not describe

feeling a “sting” or relate that he noticed anything at the time.  Claimant’s testimony was

that when he found the bumps on his hand–which he described as being about the size of

a pencil eraser, round, red, with a “pinhole” in the top–he brought them to the attention of

his supervisor, Todd Neal.  As to why he did this, Claimant responded:  “Because I had

seen the spiders under the bus, and I thought–I knew that I got bit by the spiders.  And I

knew that I had to make him aware of the incident.”  According to Claimant, he requested

that an incident report be prepared, and Neal responded, “I see your hand.”

When he returned to work the next day, Claimant’s hand had more redness, but the

pain remained the same.  Upon arrival at Superior, he showed his hand to Neal, who

recommended the he treat it with peroxide et al.  By the end of the day, his hand was
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slightly more inflamed.  At that point, according to Claimant, he spoke to Neal in the

presence of Anthony Kasinger.  He allegedly asked Neal about getting his hand treated,

and Neal replied that he did not think that the company would cover it.  Kasinger

supposedly interjected and stated:  “Well, why wouldn’t it cover it?  It is a work-related

injury.”  Neal again recommended that he soak the hand.  That night, according to

Claimant, his “hand seemed to take a turn for the worse.”  The hand became more swollen.

Claimant asked for and received light duty; but after lunch, he went home because he

“couldn’t take the pain any longer . . . .”  Neal again declined to have Superior cover

treatment.  On Friday, October 28, 2011, Claimant stayed home from work to let the hand

rest and heal.  However,  around midnight on Monday morning, his condition worsened: his

hand changed colors, and the pain became severe.  At 2:30 a.m., he went to the emergency

room.

While there, he was the one who spoke with treating personnel; and that unless

there is a mistake in the records, what is in there is based on what he related to them.

Claimant’s testimony was that he told the doctor that he had been bitten by a spider.  He

was treated with antibiotics and surgery.  Once he was released from the hospital, he

contacted Dennis Ray, Neal’s superior.  However, Ray was unaware that Claimant was

asserting that he had sustained a work-related injury.  He gave Ray a written statement.

But the statement reflects only that he noticed a bump on his fourth and fifth fingers, along

with a “slight pain”; there is no mention of a sting or a spider bite.  Claimant stated that he

was never told why Superior did not accept his injury as compensable.  When he left

Superior, Neal allegedly told him that he was behind him “100 percent,” and knew that he
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had been injured at work; but he added that the human resources department makes the

decisions on workers’ compensation coverage.  But Andrea Baker, the contact from that

department, told Claimant that the claim was denied because Neal told them that it was not

a work-related injury.

In his testimony, Claimant stated he wore rubber gloves at work.  While it clearly

would be difficult for a spider to have crawled inside the glove, he maintained that his

gloves tore at times while he was working, and that in such instances he removed them.

He did so on the day in question, but admitted that he did not notice any bites when he did.

The alleged bite occurred on his non-dominant hand.  Also, he admitted that he never saw

a spider on his hand.  He testified that the bump looked like a spider bite, but admitted that

he is not a doctor.

Claimant also admitted that he previously suffered from a previous staph infection:

“One staph, this incident and once before, and then I had an abscess.”  But he denied

telling Neal and others that the bumps on his hand were just another infection and that he

already had medicine to treat it.  One of those prior infections, according to Claimant, had

a similar origin to the one alleged here:

Q.  Okay.  And isn’t it correct the first [infection] occurred in mid to late-July?
Is that correct?

A.  Yes, sir.

Q.  Okay.  And that first one just so happened to be from a spider bite at your
house, didn’t it?

A.  No, sir, I don’t know.

Q.  You don’t know?  Isn’t that what you told the doctors that time?
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1When I pointed out to Claimant that he could not have known in July 2011 that
he had a spider bite based on comparison to one he had not yet suffered in October
2011, he changed his testimony and stated that his parents told him that it was a spider
bite.

A.  Yes, sir, that I believed it was a spider bite, yes.

Q.  All right.

A.  Because it had the same–it looked exactly the same as the one on my
hand.1

. . . 

Q.  Okay.  You got the infection from a spider bite at home.  Is that correct?

A.  I believe so.

Q.  Okay.  All right.  And then it developed into MRSA?

A.  Yes, sir.

Not only did Claimant develop this infection in July 2011, but he had another one the next

month.

He did not recall telling the hospital that the bumps “looked like a mosquito bite

Friday”; but he added, “With the medication I was under, I don’t remember exactly what I

said.”  He could not account for the lack of reference to a spider bite in the emergency room

record.  Although his medical records reflect that he had already been taking Bactrim,

Claimant denied taking anything but over-the-counter medication before seeking medical

attention.  Claimant also admitted that while he testified in his deposition that he did not

take antibiotics in between July and October of 2011, this was not the case.  He was not

aware that hospital admission personnel characterized his condition as a “recurrent” staph
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infection.  But he admitted that he had MRSA only two months before the alleged spider

bite.  The following exchange highlights this:

Q.  So somehow you developed two of these infections off the job, and you
are claiming this one occurred on the job?

A.  Yes, sir.

Q.  Okay.  Once again, you can’t tell us, you were wearing gloves, you can’t
tell us it was a spider bite or mosquito bite or anything that occurred on
October 25th, can you?

A.  No, sir.

Q.  And so you want the judge and everybody to believe that, disregard the
two prior infections, this one just must have occurred on the job because I
noticed it on the job.  Is that basically what we are here–

A.  Yes, sir.

Claimant agreed that he had no health insurance that would cover his treatment.

Todd Neal, the service manager at Superior, testified that he was Claimant’s

supervisor.  He assigned Claimant to work on the bus in question.  Neal stated that he

recalled that Claimant approached him and showed him “two red dots on his knuckle area

on his right hand.”  They looked as if “a pin had pricked his finger.”  In his testimony, he

recalled that this conversation took place in the morning, after work on the bus began.

Claimant did not tell him that the bumps appeared at work.  Neal’s testimony was that these

bumps did not look serious.  The next day, however, Neal tried to convince Claimant to see

a doctor about his hand because the area had become more red and swollen.  He stated

that he offered this advice as a friend.  Claimant did not ask if Superior would cover his

treatment.  He related that to Neal that he previously had staph infections and had medicine
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to treat it.  Neal also stated that this conversation took place when Claimant first showed

him the bumps.

He also gave inconsistent testimony about how he learned Claimant was claiming

to have been bitten by a spider.  At first, he stated that Claimant had indicated to him at

some point that he had been bitten by a spider.  Later, he testified that he learned it after

he went to the emergency room–which occurred the next week.  Finally, he stated that

Claimant never told him “directly” that it was a spider bite; instead, Neal related that he had

overheard conversations to that effect from co-workers in the lunchroom on Thursday.  But

he denied that Claimant informed him in that period that he had been hurt on the job.

Neal also denied ever telling Claimant that Superior would not cover a spider bite.

He also testified that he never told Claimant that he believed he was hurt on the job, or that

he would “back him.”

Anthony Kasinger, an employee of Superior, testified that on a Monday, Claimant

showed him a red bump (singular) on his hand.  He did not state that he was bitten by a

spider.  Two days later, Claimant stated that he had staph before in the same arm, and that

he had antibiotics at home that he was going to take.  Later, he related that he thought he

had suffered a spider bite on the job–but this conversation also took place on Wednesday,

while the two of them were working on the same bus at issue.  Kasinger denied ever seeing

any spiders underneath the bus.  He also testified that he did not see any cobwebs there,

and explained that he did not expect to because it was an active bus.  Kasinger was not

aware of anyone being bitten by a spider at Superior.
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Dennis Ray, the Respondents’ representative at the hearing, testified that he had

been employed at Superior for 27 years.  He related that on Wednesday, October 26, 2011,

Kasinger asked him if he had seen Claimant’s hand.  Ray went and asked Claimant what

was wrong, and Claimant showed him his hand.  He described seeing “a considerable red

bump,” and that Claimant told him that he had another one under a bandage that he had

scratched and become infected.  According to Ray, Claimant did not state that he had been

hurt at work.  He did not become aware of this until the Friday after the surgery, when

Claimant asked him if workers’ compensation was going to cover his care.  At this point,

Claimant had resigned from Superior because his family had planned to move to Houston,

Texas.  Ray asked him to give a written statement about how he became injured (discussed

above).

Testimony-Deposition.  David Rhodes, M.D., an orthopedic hand surgeon, was

deposed on April 19, 2012, and the transcript thereof was admitted as Joint Exhibit 1.  He

testified that he operated on Claimant on November 2, 2011, and performed a consultation

prior to then.  His examination of Claimant showed that he had swelling in his right hand

and a purulent discharge that was consistent with infection.  Rhodes stated that he had a

lesion on his right finger at the proximal phalanx that had pus draining from it; the lesion

was the source of the infection.

When asked if Claimant described how he got the lesion, the doctor responded: “

Just from his history, I don’t know how he got it specifically, but just that he–from what I

remember, if memory is correct, he stated that he got it at work . . . “[j]ust using his hands

at work.”  The doctor recalled that Claimant worked as a mechanic.  Later, when asked if
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Claimant had mentioned a spider bite, Rhodes replied:  “Again, if memory serves me

correctly, I didn’t put anything in the not to that degree . . . [b]ut I think I remember him

saying that he thinks he may have gotten a spider bite.”  However, after being shown a

record the reflects that Claimant told emergency room personnel that he had gotten a

“mosquito bite Friday,” the doctor admitted that he was “not exactly sure” what Claimant told

him concerning the cause.  He added that “[t]here’s really no, no way of knowing” if

Claimant had a spider bite or not.  When asked if he could opine within a reasonable

degree of medical certainty that Claimant had suffered a spider bite, Rhodes answered, “I

don’t know how he got it.”

His testimony was that MRSA could develop from an injury, a breaking of the skin

that allows the infection to enter.  A person who has a history of staph infections may be

more prone to getting them.  Claimant has a history of abscess formation.  But the doctor

stated that, to his knowledge, an infection that did not completely resolve would not

resurface in the form of lesions.  Both his July 2011 and October 2011 infections were

MRSA.  While Dr. Rhodes’ testimony was that he would want to see a patient again after

he had taken a round of antibiotics, the record shows that Claimant did not return for

followup after his July MRSA infection.

Medical Exhibits-Pre-Incident.  On July 18, 2011, Claimant went to Dr. Kent Colvert

and complained of pain and edema in his right elbow and forearm.  He related that he

noticed a spot last week on his right arm that he thought was a spider bite that occurred

while he was working in his yard.  Dr. David Burnett examined Claimant on July 19, 2011

and wrote: “[Claimant] presumes he had a spider bite here [on the back of his triceps], but
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is unaware of what actually took place.”  The infection was cultured and found on July 21,

2011 to be MRSA.

Then, on August 24, 2011, Claimant went to the emergency room with a right

armpit/wrist abscess that had been present for one week.  On August 26, 2011, he was

again found to have MRSA.

Post-Incident.  On Monday, October 31, 2011, Claimant presented to the emergency

room with a swollen right hand.  The record states:  “Pt states looked like a mosquito bite

Friday, hit it at work & it started to swell so I got the refill on my antibiotics & started them.”

He was noted to have an “open wound base Rt ring finger [with] serosanguinous drainage.”

Claimant disclosed that he had staph infections on two occasions in the past six months.

He related that he began taking Bactrim the previous Friday.  Claimant was assessed as

having a “recurrent staph infection” and was given intravenous antibiotics.  Dr. David

Rhodes surgically explored the hand on October 31 and November 2, 2011.  The record

of Claimant’s visit to Rhodes on November 3, 2011 states:  “He has a history of abscess

formation.  He denies any specific traumatic event.”  On November 8, 2011, the wound

culture that had been taken was shown to be MRSA.

Discussion.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011), which I find

applies to the analysis of Claimant’s alleged spider bite injury, defines “compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental" only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]
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A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant undoubtedly had objective findings of a condition.  His medical records

reflect that he had an open wound on his right ring finger, along with swelling in his right
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upper extremity.  See Ellis v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App. 118, 289

S.W.3d 497 (2008)(swelling can be an objective finding).  As for whether his problems

arose out of and in the course of employment, and was caused by a specific incident and

is identifiable by time and place of occurrence, he has asserted that it was due to a spider

bite that he sustained while working at Superior on October 25, 2011.

But I cannot find, based on the evidence before me, that he sustained such a bite.

Claimant admitted that he did not see anything–whether a spider or something else–bite

him.  No one else saw the alleged bite occur, either.  The existence of a spider bite can

be established by medical records.  See Motes v. White River Area Agency on Aging, 2010

AWCC 71, Claim No. F902826 (Full Commission Opinion filed May 12, 2010)(brown

recluse spider bite diagnosed by physician found to be compensable).  But here,

Claimant’s records contain no such finding.  In his deposition, Dr. Rhodes testified that

“[t]here’s really no way of knowing” if Claimant suffered a spider bite.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  I credit Dr. Rhodes concerning this.

The claimant in Motes, supra, testified that she felt the brown recluse spider bite

when it occurred.  This is not the case here.  Claimant testified at the hearing that he felt

“a slight pain” in his right hand around 3:00 p.m. on October 25, and thought at the time

he might have hit his hand.  Later in his testimony, he stated that the pain began at some

point after lunch, and described it as feeling “like a slight sting.”  He admitted that he did
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not describe this alleged “sting” in his deposition–which was closer in time to the incident

at issue.  I do not credit this testimony.  There is no evidence from which I can conclude

that he felt some sort of bite when it occurred.

Claimant has sought to prove that he was bitten by a spider while at Superior

through circumstantial evidence.  First, he testified that while working under the bus on the

date in question, he observed spiders and cobwebs.  But Kasinger, who worked with him

on this project, denied seeing these things, and stated that he would not have expected

to see them on the vehicle because it had recently been in use.  After observing the two

witnesses and considering their testimony, I credit Kasinger over Claimant on this matter.

Even though no doctor has diagnosed the wound on his hand as a spider bite,

Claimant testified that based on his observation, he believed it to be one.  I cannot credit

this.  He admitted that he is not a physician; nor is he an expert on spider bites.  While he

stated that he had also suffered a spider bite in July 2011, the medical records in evidence

reflect that in that case as well, no such diagnosis was made.  However, at least in that

earlier incident (which purportedly occurred at home and is not at issue here), Claimant

apparently informed treating personnel that he suspected that a spider had bitten him.  His

October 2011 medical records contain no such representation.  To the contrary, they show

that he represented on Monday, October 31, 2011 that his wound on the previous Friday

“looked like a mosquito bite.”  Also during that visit to the hospital, Claimant stated that his

hand started to swell after he hit it at work–a theory he has not advanced in this

proceeding.  When he went to Dr. Rhodes on November 3, 2011, according to the record

of that visit, he denied “any specific traumatic event.”  While Rhodes testified initially that
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he had a vague recollection that Claimant told him he had been bitten by a spider, when

he was shown the above contrary references he backed away from this and admitted that

he was “not exactly sure” what Claimant had related to him.  Consequently, I cannot credit

Claimant’s testimony that he told treating personnel about being bitten.

Claimant stated that others at Superior saw the marks on his fingers.  This is true.

As discussed above, Neal observed “two red dots” in Claimant’s knuckle area.  Kasinger

saw a single red bump on Claimant’s hand.  Ray described what he saw as “a

considerable red bump” on the right hand, with another one purportedly under a bandage.

But again, based on the evidence before me, I cannot find that the mere presence of these

bumps show that a spider or insect bite took place at work.  For me to find otherwise would

require that I engage in speculation and conjecture; but I am forbidden to do this.

Speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

In sum, I cannot find that Claimant has proven by a preponderance of the evidence

that Claimant sustained a compensable injury in the form of a spider or insect bite.

As for his alleged MRSA infection, if an injury is compensable, every natural

consequence of that injury is likewise compensable.  Air Compressor Equip. Co. v. Sword,

69 Ark. App. 162, 11 S.W.3d 1 (2000).  The test is whether a causal connection between

the two episodes exists.  Id.; Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998).  The existence of a causal connection is a question of fact for the Commission.

Id.; Carter v. Flintrol, Inc., 19 Ark. App. 317, 720 S.W.2d 337 (1986).  It is generally a

matter of inference, and possibilities may play a proper and important role in establishing
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that relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992).  It is not essential that the causal connection be established via medical evidence.

Koster v. Custom Pak & Trissel, 2009 Ark. App. 780, ___ S.W.3d ___; Gerber Prods. v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  Under Ark. Code Ann. § 11-9-

705(a)(3) (Supp. 2011), Claimant has the burden of establishing the existence of a

compensable consequence by a preponderance of the evidence.

I have found that Claimant has not proven that he sustained a compensable injury.

For that reason, this aspect of the claim must fail at the outset.  I might add, however, that

in light of Claimant’s two previous MRSA infections, which occurred in July and August of

2011 and which predate his employment at Superior, it would be speculative to tie this

most recent infection to his mechanic job.  Dr. Rhodes testified, and I credit, that MRSA

can develop from a breaking of the skin that allows infection to enter.  But no such

breakage has been proven here to have taken place in the course and scope of Claimant’s

employment.  He has not shown that his MRSA infection was a compensable

consequence.

B. Other Issues

Because Claimant has not proven by a preponderance of the evidence that he

incurred a compensable injury, the rest of the issues presented–when was notice of the

alleged injury provided to Superior, and whether he is entitled to reasonable and

necessary medical treatment, temporary total disability benefits and a controverted

attorney’s fee–are moot and will not be addressed.

CONCLUSION
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In accordance with the findings of fact and conclusions of law set forth above, this

claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


