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Claimant is pro se.

Respondent Number 1 is represented by DAVID JONES, Attorney, Little
Rock, Arkansas.

Respondent Number 2 is represented by DAVID SIMMONS, Attorney,
Little Rock, Arkansas.

STATEMENT OF THE CASE

    On October 9, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas for a

hearing on the respondent number 2's Motion to Dismiss.  Respondent

number 2, in their motion states, that a Form 4 was filed on

December 17, 2010.   Respondent number 2 alleges that there has

been no activity on the case since December 17, 2010 and the case

should be dismissed for failure to prosecute(Commission’s Exhibit

No. 1).   

I opened the Commission’s hearing on October 9, 2012.  After

reading the contents of the respondent’s motion into the record,

the claimant was sworn and advised of the order of the hearing and

reminded that if he had questions he needed to stop the hearing and
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ask(Record 10/9/12 p. 4).  The claimant advised that he wished to

proceed with the hearing and wanted to represent himself(Record

12/9/12 p. 4-5).  Respondent number 2 argued that there had been no

activity since 2010 in this case, when a Form 4 was filed.  He

added that the case had languished in the Second Injury Fund’s

files until the filing of the Motion to Dismiss.  Respondent number

2 added that they were asking for the case to be dismissed based on

lack of prosecution and the running of the statute of

limitations(Record 10/9/12 p. 7).  Respondent number 1 stated that

they had accepted the claimant’s prior claim in April 2007.  Some

benefits were paid on that claim.  They added that the last

payments on that claim were made in 2008 and there had been no

claim for additional benefits(Record 10/9/12 p. 8).  Respondent

number 1 stated that there had been no payments made to the

claimant in the last two years.  They added that there had never

been a Form-C filed to request additional benefits(Record 10/9/12

p. 9).  Respondent number 1 added that the claimant had been sent

interrogatories in 2008 and there was never a response, adding that

the last procedural action on the case was in December 2010.

Respondent number 1 also added that they wanted the claim dismissed

for statute of limitation purposes.

Upon completion of the arguments by the respondents, the

claimant stated that he understood the situation.  He added that he

got injured and should be entitled to some kind of benefits(Record

10/9/12 p. 11).  The claimant agreed that he was injured in 2007
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and some benefits were paid.  He also agreed that since the last

payment of benefits in 2008 and the last procedural filing, there

was no activity on the claim(Record 10/9/12 p. 15).  The Commission

advised the claimant that there was a statute of limitations

problem and he acknowledged that he understood(Record 10/9/12 p.

15).  The claimant advised that he had not contacted an attorney

about how to proceed on his case for the injury he claimed he

sustained after the 2007 injury. 

DISCUSSION

The respondents’ in this case have asked that this case be

dismissed due to lack of prosecution and the running of the statute

of limitation under A.C.A. § 11-9-702.  Clearly, there has been no

activity on this case since 2010 and no benefits have been paid

since 2008.  There has been a failure to pursue this claim on the

part of the claimant and the statute of limitations bars the case

from further consideration.  

From a review of the record as a whole, including all

documents associated with this claim, the respondents’ Motion to

Dismiss and other matters properly before the Commission and having

had the opportunity to review the respondents’ motion and all

statements by the parties at the hearing, I find that the

respondents’ Motion to Dismiss should be granted.
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ORDER

   Pursuant to the above statement of the case, the respondents’

Motion to Dismiss is granted. I have no other choice but to dismiss

this claim with prejudice.

    IT IS SO ORDERED.

________________________
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


