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Arkansas.

Respondent No. 3, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On December 14, 2011, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on October 3, 2011.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With

amendments and additional ones reached at the hearing, they are the following, which I

accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about July 27, 1998 and

January 9, 2000, when Claimant sustained compensable injuries to his back.

3. Respondents No. 1 have accepted and paid temporary total disability

benefits for the last claim, starting on February 8, 2000 - March 12, 2001, in

the amount of $3,720.00.

4. Temporary total disability benefits were paid for the 1998 claim as well.

5. Mr. King returned to work after the first incident at the same employer and

same job duties.

6. Per the August 24, 2001 Employer’s First Report of Injury, Mr. King re-

injured his back on January 9, 2000 “. . . while performing normal work duties

. . . .”

7. With respect to the 2000 injury, Claimant’s average weekly wage was

$371.00, resulting in compensation rates of $247.00/$186.00.

8. Following the 1998 injury, Claimant underwent surgery by Dr. Ted Honghiran

and was assigned a ten percent (10%) whole-body impairment rating.

Following the 2000 injury, Dr. Honghiran again operated on Claimant and
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assigned an impairment rating resulting in an additional three percent (3%)

rating.  Claimant underwent a third surgery by Dr. John Wilson, who

assigned him a seven percent (7%) whole-body impairment rating.

Respondents No. 1 accepted and paid all three ratings, which total twenty

percent (20%).

9. Claimant’s testimony concerning his work history would reflect the history he

supplied Heather Taylor, contained in Respondent No. 2 Exhibit 2, pages 8-

9.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to additional reasonable and necessary medical

treatment.

2. Whether Claimant is entitled to temporary total disability benefits from July

27, 1998 until he reached the end of his healing period.

3. Whether Claimant is permanently and total disabled or, in the alternative,

entitled to wage loss disability benefits.

4. When did Claimant reach the end of his healing period?

5. What are Claimant's average weekly wage and compensation rates?

6. Whether Second Injury Fund liability exists under these claims.

7. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues are reserved.
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Contentions

Following additions and amendments reached at the hearing, the respective

contentions of the parties now read:

Claimant:

1. Claimant contends  that he sustained compensable injuries arising out of

and in the course of employment with the Respondent on or about

07/27/1998 and 01/09/2000.  On the first date, the claimant was working in

maintenance when he suffered a low back injury while lifting sewer

equipment.  The claimant underwent a discectomy at L4 on 8-31-98 and then

returned to work 10/98.  The claimant sustained a second injury on

01/09/2000, and required a second surgical intervention on 02/09/2000 at

L5.  The claimant remains disabled and unable to work as documented by

the objective medical evidence.  As a result of this work-related injury, the

Claimant has been treated by the following medical providers:

(a) William L. Berry, M.D.
(b) Jim J. Moore, M.D.
(c) Lane Physical Therapy Center, Inc.
(d) Ted Honghiran, M.D.
(e) St. Mary's Regional Medical Center
(f) John Wilson, M.D.

2. Claimant contends entitlement to workers' compensation benefits as set forth

in the issues response in the preceding paragraph, and specifically, to the

following workers' compensation benefits:

(a) Reasonable and necessary medical expenses;
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(b) Temporary total disability benefits;
(c) Permanent total disability benefits;
(d) Controverted attorney fees;

3. Claimant is entitled to the following reasonable and necessary medical

expense: $12,565.04 remaining owed to St. Mary’s RMC on six accounts,

two of which does not appear to be a Rule 30 balance but instead a total

nonpayment of account:

7446071             7/31/98                            $ 1,189.75
2385082             8/31 - 9/2/98                   $ 13,341.00
7820178             1/25/00                             $1,722.50
2452332             2/9 - 2/11/00                   $ 12,946.22
7125666             4/12/00                            $ 1,980.90
7113005             5/26/00                              $ 385.50

______________________________________________________
TOTAL CHARGE                                     $ 31,565.87
PAID TO DATE $ 19,800.83

Separately, the claimant requests payment of the medical bills that are the

subject of a collection action pending in court against him as:  Chambers

Hospital v. Bryan King, Yell County CIV-75-A 2001.

4. All other benefits are reserved under the Act.  Specifically, all benefits

contained within the Arkansas Workers' Compensation Act that are not

contained in Section 2 Issues of this pleading are expressly reserved for

additional litigation and a second hearing.

Respondents No. 1:

1. The claimant sustained a compensable injury on July 27, 1998.  A MRI

indicated a possible disc herniation at L4-5 as well as L5-S1.  The claimant
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was being treated by Dr. Ted Honghiran, who performed surgery on the

claimant on August 31, 1998, at the L4-5 level.  Dr. Honghiran did not find

anything as far as a surgical lesion at L5-S1.  Dr. Honghiran released the

claimant from his care and allowed him to return to regular duty as of

October 19, 1998, with no restrictions.  The claimant continued wearing a

brace and did most of his job duties, but at a slower pace.

2. In fact, the claimant went without medical treatment from August, 1999 -

January, 2000.  At that time, the claimant began complaining of severe back

pain, right leg pain, and some left leg pain.  Dr. Honghiran recommended

additional surgery and he found a large disc fragment at L5-S1.  Initially, this

was handled under the same claim.  The claimant then began treating with

Dr. John Wilson.

3. Dr. Wilson’s initial report indicated the injury in July, 1998, and a second

injury on January 9, 2000, resulted in the second surgery.  Also, it should be

noted that in his history and physical for the second surgery, Dr. Honghiran

indicated that the claimant did well after his initial surgery until either

December of 1999 or January of 2000.  Based on this information, the

respondent’s accepted the second claim under Claim No. F109776 as

compensable and paid temporary total disability benefits until March 12,

2001, when the claimant was released by Dr. Wilson.  Dr. Wilson sent the

claimant for a Functional Capacity Evaluation, which indicated that he was

able to do light to medium work.  It was the respondent’s initial position that
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the claimant should be able to return to some type of gainful employment

based on his relatively young age.  If the claimant has wage loss or is totally

disabled, it is the respondent’s position that it is due to a combination of the

two injuries, as well as unrelated medical conditions, which would give rise

to Second Injury Fund and Permanent and Total Disability Trust Fund

liability.

4. Additionally, the claimant has listed medical expenses at St. Mary’s.

However, the respondent’s have only recently been made aware of

outstanding medical expenses that are due.  It is the respondent’s position

that those bills were not authorized.  At that time, the claimant’s authorized

treating physician was Dr. John Wilson and not Chambers Hospital and

Dr. Barry.  Hence, these bills were not reasonable and necessary and not

authorized.  Regardless of this, Respondents No. 1 have made payments to

Chambers Hospital for Claimant’s treatment–for services dates of March 26,

2001 through April 30, 2001, $185.25 and $691.73 were paid.

5. As far as temporary total disability benefits, the respondents contend that the

claimant’s healing period has been reached and he has been rated and the

rating has been paid.

6. As far as temporary total disability benefits, the respondents contend that the

claimant’s healing period has been reached and he has been rated and the

rating has been paid.
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7. As far as the correct compensation rate, the respondents attach hereto and

make a part hereof as Exhibit A, the wage records, and stand by their

calculations.

8. As far as temporary total and permanent partial disability benefits and there

designation, the respondents contend that those benefits have been paid at

the proper rate and for the proper time periods as previously offered in

stipulation.

Respondent No. 2:

1. The claimant cannot prove entitlement to any amount of wage loss disability

benefits.

2. Respondent No. 1 cannot prove Second Injury Trust Fund liability.

3. Claimant was given a three percent (3%) cost-of-living raise in 1999, which

would make his average weekly wage at the time of his 2000 injury greater

than it was at the time of his 1998 injury.

Respondent No. 3:

1. Respondents No. 3 contend that pursuant to A.C.A. § 11-9-525(b)(1),

Second Injury Fund liability must be determined prior to consideration of the

Death and Permanent Total Disability Trust Fund liability.  If the Second

Injury Fund is found to not have liability and the claimant is found to be

permanently and totally disabled, the Trust Fund stands ready to commence

weekly benefits in compliance with A.C.A. § 11-9-502.  Therefore, the Trust

Fund has not controverted the claimant’s entitlement to benefits.
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2. The Death and Permanent Total Disability Trust Fund will state its

contentions upon completion of discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The motion by Respondent No. 2 to submit additional evidence after the

hearing is denied.

4. Claimant’s testimony concerning the offer by Respondent Ola Housing

Authority of light duty will be admitted into evidence and given due weight.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional reasonable and necessary medical treatment.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from July 29, 1998 until October 19,

1998; from March 13, 2001 until March 19, 2001; and from May 6, 2001 until

November 12, 2002.  I further find that Respondents No. 1 are liable for

these benefits.
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7. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to wage loss disability of twenty percent (20%).

9. Claimant has proven by a preponderance of the evidence that he reached

the end of his healing period on October 19, 1998; entered another healing

period on January 9, 2000; reached the end of that healing period on March

19, 2001; entered a third healing period on May 6, 2001; and reached the

end of that period on November 12, 2002.

10. Because evidence was not supplied to enable me to determine what was

Claimant’s average weekly wage and compensation rates were with respect

to his 1998 injury, that issue will not be addressed and will instead be

considered reserved.

11. The Second Injury Fund is liable for the twenty percent (20%) wage loss

disability awarded herein, pursuant to Ark. Code Ann. § 11-9-525(b) (Repl.

2002).

12. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on all indemnity benefits awarded herein,

pursuant to Ark. Code Ann. § 11-9-715 (1996), with Respondents No. 1

responsible for the fee on the additional temporary total disability benefits

and Respondent No. 2 the fee on the wage loss disability benefits.

PRELIMINARY RULINGS
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1As the hearing transcript reflects, however, no such objection was made.

Motion to Submit Additional Evidence After Hearing

On December 29, 2011–15 days after the hearing–Respondent No. 2 faxed to the

Commission a letter.  Therein, the Second Injury Fund represented that it desired to

supplement the record with deposition testimony that it represented would rebut Claimant’s

previous testimony concerning the activities he has and has not engaged in since his

injury.  In its brief, the Fund stated:

The deposition of Br[y]an King was taken on September 20, 2011,
approximately two (2) months before the hearing.  Mr. King denied any
gainful employment or participation in any meaningful activities except
occasional hunting and fishing since the time he ceased to work [at] the Ola
Housing Authority.  Respondents relied upon Mr. King’s sworn testimony in
his deposition in preparing for trial.

During the course of the hearing, Ms. Charlene Harrison, the employer’s
representative, was allowed to remain in the hearing room while Mr. King
testified.  After hearing a part of his testimony, she provided information
concerning certain alleged activities of the claimant.  She had heard of the
alleged activities, but had not personally witnessed them.  The law judge, in
fact, granted claimant’s objection to Ms. Harrison’s testimony concerning
those alleged activities on “hearsay” grounds.1

Since the date of that hearing, counsel for respondents have been provided
information which has led to contact with one or more witnesses who have
direct knowledge of the activities of Mr. King and work he has performed
since he ceased working for Ola Housing Authority.

On January 6, 2012, Claimant responded to the motion, objecting on the basis that such

testimony would contravene the prehearing order, and that Respondents were not diligent

in pursuing this matter pre-hearing, despite the fact that they were already aware of the

substance of his testimony via the deposition.  On January 9, 2011, I wrote the parties to
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inform them that the motion by Respondent No. 2 was being denied, and that the basis for

my decision would be fully fleshed out in the opinion.

As the Arkansas Supreme Court held in Mason v. Lauck, 232 Ark. 891, 340 S.W.2d

575 (1960), in order to submit new evidence, a party must show, among other things, that

he or she was diligent in presenting this evidence.  See also Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).  I find that Respondent No. 2 has not done this.  The

Fund admitted that it knew of this testimony by Claimant as a result of his September 2011

deposition.  They could have pursued this matter prior to the hearing by, inter alia, showing

the deposition transcript to Harrison in order to ascertain what she knew about it.

However, this did not occur.  Moreover, as Claimant pointed out, the belated offering of

this evidence violates the prehearing order, which reads:  “Exhibits and the identity of

witnesses must be exchanged at least seven (7) days prior to the hearing.”  For these

reasons, the record was not held open to receive testimony on this matter.  Arkansas Code

Annotated § 11-9-705(c)(1)(C)(i) (Supp. 2011) reads:  “Further hearing for the purpose of

introducing additional evidence will be granted only at the discretion of the hearing officer

or commission.”  For  me to allow this testimony into evidence at this juncture would

constitute an abuse of that discretion.

Objection to Testimony Concerning Offer of Light Duty

During the cross-examination of Claimant by Respondents No. 1, the following

exchange took place:

Q.  I–Mr. King, I asked a very, very simple question.  If [Harrison] testifies
that she told you that if there was something physically you could not do, to
get help, was she mistaken?
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A.  If we needed help, we was to get help, yes.

Q.  Okay.  So she would be correct in that statement?

A.  Yes.

However, before Claimant could answer another question, his counsel interrupted, stating:

Your Honor, may I make an objection?  The contentions in the prehearing
order make no reference to a defense that the Respondent provided light
duty.  If that’s being raised now, we would object to that.

Respondents Nos. 1 and 2 countered that they had given sufficient notice that they were

mounting a defense at least partially along this line.  In addressing this matter, I note that

Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I find that admission of this testimony will help in “best ascertain[ing] the rights of the

parties.”  Thus, Claimant’s objection is overruled; the testimony in question will be admitted

into evidence and given due weight.

CASE IN CHIEF

The witnesses at the hearing were Claimant and Charlene Harrison.  Claimant, Dr.

John L. Wilson and Heather Taylor testified via deposition.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, the letter dated

November 30, 2011 to the Commission by Respondents No. 3, consisting of two pages;
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2Per Commission policy, the deposition transcripts, separately bound, have been
retained in the Commission’s file instead of being bound into the hearing transcript.

Claimant’s Exhibit 1, the index to his Exhibit 3, consisting of six pages; Claimant’s Exhibit

2, the abstract of his Exhibit 3, consisting of 24 numbered pages; Claimant’s Exhibit 3, a

compilation of his medical records, along with his vocational evaluation, consisting of 120

numbered pages; Respondents No. 1 Exhibit 1, weekly time sheets and work orders for

Claimant, consisting of one index page and 93 numbered pages thereafter; Respondents

No. 1 Exhibit 2, a list of payments made by them for Claimant’s treatment, consisting of

one page; Respondent No. 2 Exhibit 1, a letter from Dr. Wilson dated November 12, 2002,

consisting of one index page and one page thereafter; Respondent No. 2 Exhibit 2,

Claimant’s functional capacity evaluation (“FCE”), along with an initial vocation

rehabilitation assessment and job market research conducted by Heather Taylor,

consisting of one index page and 13 numbered pages thereafter; Respondent No. 2 Exhibit

3, Claimant’s work orders, consisting of 47 pages; Joint Exhibit 1, the transcript of the

deposition of Dr. Wilson taken July 16, 2002, consisting of 47 numbered pages; and Joint

Exhibit 2, the transcript of the deposition of Taylor taken January 11, 2012, consisting of

127 transcribed pages plus, as an exhibit thereto, the transcript of the Claimant taken

September 20, 2011 and consisting of 58 numbered pages.2

In addition, I have blue-backed to the record the following:  (1) the August 30, and

September 23, 2011 prehearing questionnaire responses of the Second Injury Fund; (2)

the December 29, 2011 motion by Respondent No. 1 to expand the record (plus related

documentation), consisting of seven pages; (3) Claimant’s January 6, 2012 response



King - E812269/F109776 15

thereto, consisting of eight pages; (4) the email correspondence related to this matter,

consisting of three pages; and (5) Claimant’s February 3, 2012 post-hearing brief,

consisting of 11 numbered pages.  Per Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517,

___ S.W.3d ___, these documents have been served on the parties in conjunction with this

opinion.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant has contended that he is entitled to additional medical treatment.

Respondents No. 1 disagree.  At the beginning of the hearing, the following colloquy took

place:

JUDGE FINE:  All right.  By agreement of the parties, the issues to be
litigated today are limited to the following; one, whether Claimant is entitled
to additional reasonable and necessary medical treatment.  And let me go
ahead and address this matter.  There was a discussion, off the record, on
this, that at least one component of the defense of Respondents 1 is that
some of the claimed charges on this were for services that were not
authorized; is that correct, Mr. Frye?

MR. FRYE:  That is correct.  That would be the Chambers [Hospital] bills I’m
looking at Your Honor’s prehearing order, and there’s St. Mary’s accounts
here; does also include the Chambers one?

MS. McKINNON:  No.  It’s different.

MR. FRYE:  Okay.  From what I was understanding from Claimant’s counsel
before, the bills that are actually listed in contention–

JUDGE FINE:  Contention one?

MR. FRYE:  No.  Three.  We have two threes.  On page 4 is that the bills of
St. Mary’s.  I sent those records to Ms. McKinnon, showing that we actually
did make the payments.
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MS. McKINNON:  I’m agreeing.

MR. FRYE:  So that’s off.  So really, the Chambers bill wasn’t–well, it
separately says the Chambers bill–that’s the one that we’re contending that,
A, is not reasonable and necessary because [Claimant] was receiving the
same treatment from Dr. Wilson, who was his authorized treating physician;
and B, it’s not authorized.

JUDGE FINE:  Which line item does that go to on here, on page 4?

Mr. FRYE:  On page 4, there’s the–the list of all these bills there.  And I
understand that I have provided proof that those were actually paid.  And
then it says, “Separately, the Claimant requests payment of the medical bills
that are subject of a collection action of Chambers Hospital versus Bryan
King,” so–

MS. McKINNON:  Which is just Chambers.  And quite frankly, I think Mr.
Frye has submitted proof on St. Mary’s.  Two of the others I submitted,
statutes ran on all of them.  Frankly, the only one I’m concerned about is the
circuit court pending.  And I think they’ve filed within two years.  And under
the Workers’ Comp Act, we’ve used that tolling statute that is not often
invoked.  I think technically, it’s still pending in toll.  So frankly, Your Honor,
for the Court’s benefit, that’s the only one we’re concerned about, Chambers.

JUDGE FINE:  All right.  Now–and when you say “Chambers”–

MS. McKINNON:  Yes, sir.

JUDGE FINE:  I see the last sentence on contention two–or I guess, it was
right, there was–yeah, last sentence of contention two, how does that relate
to these items that are above this on page 4 of the prehearing order? Which
one of these is that particular one that you’re talking about?

MS. McKINNON:  That I don’t know, and I need to look it up.

JUDGE FINE:  Okay.

MS. McKINNON:  I can–

JUDGE FINE:  All right.

MS. McKINNON:  Should I–I get that to you after the hearing.
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However, Claimant did not follow up on this.

As the above colloquy shows, Claimant narrowed this issue to simply seeking that

Respondents No. 1 pay bills that are the subject of an outside action:  Chambers Hospital

v. Bryan King, Yell County CIV-75-A 2001.  Respondents No. 1 argued that they should

not be liable for these because, inter alia, they were unauthorized.

Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by

a physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the

authorized treating physician refers the claimant to another doctor for examination or

treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

The determination of whether treatment was the result of a referral as opposed to a

change of physician is a question of fact for the Commission.  Dept. of Parks & Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change-of-physician rules do

not apply absent proof that the claimant received a copy of the change-of-physician rules

from the respondent either in person or by certified registered mail.  Ark. Code Ann. § 11-

9-514(c)(1)-(2) (Repl. 2002).  See also Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265,

19 S.W.3d 36 (2000).  In addition, if a preponderance of the evidence establishes that the

claimant’s authorized treating physicians refuse to see him again, and the respondents

refuse to provide a new physician, then the change-of-physician rules do not apply after

the claimant has been denied additional authorized medical treatment.  See Sanyo Mfg.

Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr.,

2002 AWCC 194, Claim No. E908946 (Full Commission Opinion filed October 23, 2002).
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The standard “preponderance of the evidence” means the evidence having greater weight

or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

At the outset, I note that there is not an executed Form AR-N in evidence.  For that

reason, it has not been shown that Claimant was furnished with a copy of the change-of-

physician rules per § 11-9-514(c)(1)-(2).  Therefore, whether the treatment by Chambers

was unauthorized is moot.

What remains, then, for consideration under this issue is whether the treatment by

Chambers that is part of the outside lawsuit was reasonable and necessary.  Arkansas

Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer shall provide

for an injured employee such medical treatment as may be necessary in connection with

the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,

120 S.W.3d 153 (2003).  But employers are liable only for such treatment and services as

are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co.,

20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance

of the evidence that medical treatment is reasonable and necessary for the treatment of

a compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is

a question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark.

App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d

333 (2001).  “Medical treatments which are required so as to stabilize or maintain an
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injured worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983).

After reviewing the evidence, however, I cannot determine what I am being asked

to award to Claimant under this issue.  No pleadings or other documentation from the

circuit court action are in evidence, and I have no way of knowing whether the Chambers

bills at issue were for any of the treatment that is reflected in the medical records that were

admitted.  Consequently, I am compelled to find that Claimant has not proven by a

preponderance of the evidence that this alleged treatment was reasonable and necessary.

For me to find otherwise would require that I engage in speculation and conjecture; but this

I cannot do.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155

(1979).
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B. Whether Claimant is entitled to additional temporary total disability benefits.

Claimant has argued that he is entitled to additional temporary total disability

benefits.  The compensable 1998 and 2000 injuries to his back are unscheduled.  See Ark.

Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The evidence before me reflects that during the time periods relevant to this matter,

Claimant was employed by Respondent Ola Housing Authority, which consists of 122 units

of low-income housing, as a maintenance worker.  He first injured his back on July 27,

1998, when he was lifting a sewer machine into the back of a pickup truck.  Claimant
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underwent surgery by Dr. Honghiran and returned to work on October 27, 1998.  His left

leg pain had stopped.  When asked what he was doing after he returned to work, he

testified:  “It would be basically back to cleaning up the apartments and painting and

moving any old furniture or clothing and stuff that was left in them, upkeep of the yards,

mowing, weed eating.”  This is corroborated by the work orders in evidence and the

testimony of Harrison.  He was able to do this until he re-injured his back at work on

January 9, 2000.  During this period, he was not on any narcotic pain medication, and his

left leg was no longer hurting.  His second injury took place as he was moving a

refrigerator out of an apartment.  Claimant’s left leg began hurting again–which he

attributed to the latter injury.  He again underwent surgery by Dr. Honghiran.  Thereafter,

he seemed to be improving until he began having right leg pain in April or May of 2000.

He ultimately underwent a third surgery, this time by Dr. Wilson, and was recommended

for vocational rehabilitation.

He initially testified that he never went back to work after this last surgery.  But later

in the hearing, he admitted that he did return to work at the Ola Housing Authority for the

week ending April 7, 2001 and worked there 32 hours that week.  He also worked one day

the week of April 14, 2001 and five hours on May 5, 2001.  Wilson had released him with

lifting restrictions per his FCE.  During this period, according to Claimant, Harrison (his

supervisor) told him that he could do whatever he was able to do and that he should get

help if needed.  However, he added that a co-worker, Danny Neeley, told him that he was

required to do whatever his job required.  Lifting equipment was provided.  He maintained,

however, that he would not have been able to continue working there even within his
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restrictions.  While Harrison testified that he never indicated that he was unable to do the

work, she recognized that “[h]e was struggling to try to work and stay on his feet.”  While

she admitted that she was not familiar with his restrictions, per his FCE, she was willing

to work with them.  The following exchange took place during Harrison’s testimony:

Q.  Did you give any specific detailed limitations that he refused?

A.  No . . . I don’t remember him refusing.  He only did what he felt
comfortable doing . . . [w]e only gave him calls for things that we knew he
could comfortably do.

Q.  Was there any specific task that you asked him to do that he refused to
do?

A.  Not that I’m aware of.

Even when shown a work order for a job he performed in 1999 that merely involved fixing

an electrical outlet–which took 20 minutes–Claimant stated that he could no longer do this

because of the squatting that would be required.  When asked why he was no longer

working at the Ola Housing Authority, he stated that he again went back to Dr. Wilson and

was taken off work.  During this period, he had to go to the emergency room for lower back

and leg pain, plus left foot pain–the same pain he complained of during the FCE two weeks

prior.  He did not resign, and was not terminated.  Harrison held his job open, in vain, for

four years to allow him to return.  Claimant testified that he has not had any improvement

in his condition since the third surgery.  He admitted that he did not undergo any treatment

for his back between June 2005 and March 2009.

Dr. Wilson, the orthopedic surgeon who performed Claimant’s third surgery, testified

via deposition that he released Claimant on March 19, 2001 and took him back off work
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3These are discussed in more detail infra.

on April 19, 2001.  He stated that Claimant had attempted to return to work, but came back

to Wilson with a deterioration in condition.  His spasms had returned.  While at that point

in time, he felt that Claimant had reached maximum medical improvement, he opined that

Claimant, following the unsuccessful attempt to return to work, entered another healing

period and (as of the July 16, 2002 deposition) had yet to reach that end of that period.

Wilson admitted that he accepted, without being able to gauge its truthfulness, Claimant’s

representation to him that Ola Housing Authority had sought to have him work above the

restrictions established by his FCE.  But when asked whether Claimant could have worked

within those restrictions, he stated that he felt the FCE results,3 which state that Claimant

should generally be capable of Light to Medium work, were not valid, and that he “would

rather doubt” that Claimant could work at that level.  He was quick to add, however, that

this latter opinion was not within a reasonable degree of medical certainty but was “just

sort of a feeling.”

The medical records in evidence show that Dr. Honghiran’s record contains the

handwritten notation “RTW 10/19.”  On October 27, 1998, the doctor, who had performed

the first surgery on Claimant on August 31, 1998, wrote that Claimant “has occasional pain

in his low back on full range of motion, but no problems since he went back to work on

October 29, 1998.”  That day, Dr. Honghiran assigned him a ten percent (10%) rating.  I

find that it was on that date, October 27, 1998, that he reached the end of his healing

period.  Claimant’s time sheet reflects that his first day off work was Wednesday, July 29,

1998, and that he returned on Monday, October 19, 1998.
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The parties have stipulated, and I have accepted, that “[t]emporary total disability

benefits were paid for the 1998 claim as well.”  But exact dates were not given.  I find that

Claimant has proven by a preponderance of the evidence that with respect to his 1998

injury, Claim No. E812269, he has proven by a preponderance of the evidence that he is

entitled to benefits from July 29, 1998 until October 19, 1998.

As for Claim No. F109776, while the parties have stipulated, and I have accepted,

that he sustained a compensable injury on January 9, 2000, his time sheets show that he

continued to work until February 8, 2000.  The parties have also stipulated, and I have

accepted, that Respondents No. 1 began paying temporary total disability benefits on that

date and continued to do so until March 12, 2001.  The question thus remains whether

Claimant is entitled to additional benefits on and after that date.

When Wilson saw Claimant on March 13, 2001, he wrote:

[Claimant] is released to return to work with restrictions as per the functional
capacity assessment dated February 20 and 21, 2001.  He was released to
return to work on March 19, 2001.

Claimant’s time sheets reflect that he went back to work for the Ola Housing Authority on

April 7, 2001.  He worked that day, plus April 8 and 10-11, 2001.  Thereafter, he worked

only two more days there:  April 14 and May 5, 2001.  The notation on the time sheet after

that date reads, “Did not return.”

During this interim, he was still complaining of back pain and treated at Chambers

Hospital.  On April 19, 2001, Dr. Wilson wrote:

This gentleman has had 3 back operations in the last four years.  He is 30
years old.  He has responded relatively well on the right, however, on the left
he continues to have severe pain and spends a period of time each day lying
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down.  There are periods of days at a time that he is essentially down rather
than up and cannot be depended on as far as performing a job on a regular
basis is concerned.  It is my opinion, within a reasonable degree of medical
certainty, that this gentleman will be unable to be gainfully employed for at
least the next 12 months in light of his medical condition.

On May 7, 2001, he wrote:

Mr. King returned to our office today, May 7, 2001.  This gentleman has
attempted to return to work; he relates he was advised by employer that his
functional capacity assessment was not a measure of what he could or could
not do at work, which is a quaint approach.  After attempting to work on two
different occasions he was unable to do so after standing for considerable
periods of time; he had problems primarily with his back and left leg.

Examination today reveals a gentleman with marked restriction of motion of
the lumbar spine with muscle spasm.  Straight leg raising is positive
bilaterally.  Neurological examination is unchanged.

It is my opinion, with a reasonable degree of medical certainty, that this
gentleman cannot indulge in gainful employment.  He has attempted to
return to work, apparently not under the guidelines of the functional capacity
assessment.  He relates he has been told at his work that he has to do any
and all activities that are in his job description, which obviously he cannot
do.

Mr. King is taken off work indefinitely at this time.

Claimant continued to treat with Wilson until November 12, 2002, when the doctor wrote:

This gentleman is released from my care at this time.  I do not feel that he
can indulge in gainful employment.  I have suggested that he talk with
vocational rehab for retraining or higher education.  I advised him to return
if he has continued problems.  His permanent impairment is 7% to the body
as a result [of] his HNP on the right and subsequent laminectomy.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit
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Dr. Wilson’s opinion that Claimant entered another healing period, and suffered a total

incapacity to earn wages.  The record is clear that, Wilson’s deposition testimony

notwithstanding, he accepted the FCE results and used them as the basis for his release

of Claimant.  However, as the medical records reflect, and as Claimant’s testimony–which

I credit on this matter–show, he was unable to continue working in his former job; and

doing so caused him to enter another healing period.  I find that Claimant has proven by

a preponderance of the evidence that he is entitled to additional temporary total disability

benefits from March 13, 2001 until March 19, 2001; and from May 6, 2001 until November

12, 2002.  Respondents No. 1 are liable for these benefits.

C. Whether Claimant is permanently and totally disabled.

Claimant has asserted that he is permanently and totally disabled, or in the

alternative that he is entitled to wage loss disability over and above his impairment ratings.

Respondents Nos. 1 and 2 dispute this.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back and neck injuries are unscheduled

ones.  Arkansas Code Annotated Section 11-9-521 (Repl. 2002) states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.
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See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to Ark. Code Ann. §

11-9-522(b)(1) (Repl. 2002), when a claimant has been assigned an impairment rating to

the body as a whole, the Commission possesses the authority to increase the rating, and

it can find a claimant totally and permanently disabled based upon wage-loss factors.

Cross v. Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

term “permanent total disability” is defined in the statute as “inability, because of

compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the

extent to which a compensable injury has affected the claimant’s ability to earn a

livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In

considering factors that may impact a claimant’s future earning capacity, the Commission

considers his motivation to return to work, because a lack of interest or a negative attitude

impedes the assessment of his loss of earning capacity.  Id.  The Commission may use its

own superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss disability.  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-

102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The evidence before me shows that Claimant is 40 years old and a high school

graduate.  According to testing performed by Heather Taylor, he reads at the 8th grade

level, has reading comprehension at the 8.2 grade level, spelling at the 7.3 grade level,

and performs math at the 8th grade level.  He testified that he lacks computer skills, and

cannot type.  While he uses a Blackberry, he stated that he does not use its email feature.

However, he uses it to text and to surf the internet.  Claimant testified that the employment

history that he related to Heather Taylor was accurate.

This history, included in Taylor’s Initial Vocational Assessment dated October 19,

2011, reflects that Claimant was employed at the Ola Housing Authority from 1992 until

2000 as a maintenance worker.  His duties consisted of “cleaning apartments, painting the

inside of apartments, fixing broken items inside the apartment, performing routine yard and

maintenance work and performing basic electrical and plumbing working.”  This is

classified as Heavy work in the DICTIONARY OF OCCUPATIONAL TITLES (hereinafter “DOT”).

For two years, he worked for the City of Ola as a water treatment operator.  His primary

duties were controlling the treatment plant machines and equipment used to purify the

city’s water.  DOT classifies this job as Medium.  His job before this was a general laborer
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at Arkansas Nuclear One, and consisted of sweeping and carrying out trash.  This is

classified as a Medium to Heavy position.

Claimant related to Taylor that he has not undergone back treatment in several

years.  She stated that while he would have acquired a few transferable skills from being

a maintenance worker–including mechanical, electrical, plumbing, maintenance and

general handyman skills–he nonetheless has no significant transferable skills at present

because he has been out of the workforce for over 11 years.  For that reason, Taylor

opined that unless he underwent job skills training to return to a Skilled occupation, he

would have to work in an Unskilled or Semi-Skilled job.  She felt that retraining would be

a challenge for him.  Based on the above, Taylor wrote that Claimant could return to the

workforce in Unskilled/Semi-Skilled jobs such as the following:

Dental Lab Instrument Assembler Electronic Assembler
Photo Lab Clerk Light Production Assembler
Cashier Hotel Clerk
Meter Reader Movie Ticket Cashier
Gate Guard/Security Guard Newspaper Delivery
Valet Dry Cleaning Clerk
Dispatcher Telemarketer
Locksmith Apprentice Cafeteria Cashier
Auto Parts Clerk Car Auction Clerk
Auto Parts Delivery Driver

Her conclusion reads:

At this time, I have no specific vocational recommendations for Mr. King as
I have only been asked to complete a one-time vocational assessment.
Overall, it is my opinion that Mr. King could return to the workforce, but only
sedentary to light jobs in the Unskilled or Semi-Skilled classifications.
Without skills training, he would be unable to pursue jobs of a skilled nature.
Another consideration, is the fact he has been out of the workforce for 11
years and is now receiving SSDI income.
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In my opinion, there are jobs in the Arkansas labor market that Mr. King
could return to now, if he desired and was motivated to do so.  His starting
wages would likely be in the range of $7.25-8.00/hr., unless he pursued new
skill acquisition through a local vo-tech school program.

Taylor is a vocational rehabilitation specialist who was certified as an expert in this

area.  She testified in her deposition that Claimant is relatively young, which is generally

a plus as far as looking for work.  Taylor noted that Dr. Wilson recommended that he

undergo vocational rehabilitation.  She did not view the medications Claimant was taking

as a barrier to his returning to the workforce.  His limited work history was in the areas of

basic maintenance–mechanical, electrical, plumbing, etc.  Claimant had not worked in over

ten years.  He only showed interest in four occupations: locksmith, teacher’s assistant,

plant-care worker, and self-employment.  The job of locksmith is in the Light category of

work, which is within Claimant’s restrictions.  Because of his educational background, he

is generally qualified only for unskilled or semi-skilled professions.  Based on what he was

making at Ola Housing Authority, even a job paying only minimum wage would be more

that what he was making at his former job.  As a result of her testing and research, she

determined that he was qualified for available positions as a call center representative, a

pizza delivery driver, a Salvation Army bell-ringer, a sales associate, and a pest control

technician.  All of these, in Taylor’s opinion, were within his physical restrictions.  But she

agreed that if the job required primarily sitting, Claimant’s need to alternate positions would

have to be taken into consideration.  She also agreed that there could be requirements

that could move a job from Light to Medium.  Whether he had ever been released would

also have to be taken into account.  Taylor testified that based upon Claimant’s hearing

testimony that he still engages in hunting, fishing and boating, there are jobs that he is
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capable of performing.  But she admitted that she could not be sure of this because he has

not attempted to return to work.

As the parties have stipulated and the medical evidence before me reflects,

Claimant has undergone three separate surgeries in connection with his compensable

back injuries.  He has been assigned three separate impairment ratings that total twenty

percent (20%) to the body as a whole.  Claimant testified that his physical condition has

not changed since he last saw Dr. Wilson in 2005–or even since he underwent a FCE on

February 1, 2001.  He stated that he has a constant burning pain in his left leg, and that

extensive walking makes it worse.  Claimant limps because of the burning, along with the

numbness in his left foot.  He walks more slowly that other people.  There are problems

with him lifting, and he cannot carry things very far.  His ability to sit for very long is

impaired.  While he still hunts, and has gone five or six times in the past year, he has to

be taken right to the spot where he is to hunt or fish.  In addition, he has to be

accompanied on fishing trips, and helped both into and out of the boat.  When he engages

in such activity, he is usually “down” on the couch the next day.  He experiences problems

with climbing ladders and stairs, squatting, stooping and bending.  Although he testified

that he can only sit for one hour to 90 minutes at a time, I observed him sit at the hearing

for one hour and 55 minutes without standing.  He stated that the length of time he could

sit would decrease over the course of an eight-hour day.  While he sleeps six to seven

hours each night, it is fitful because of his pain.  Claimant has to lie down for an hour each

day.  Driving a car for extended period is difficult; as a result, he has to take breaks to get
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out of the vehicle and stretch.  He refuses to take additional pain medication because he

does not want to become addicted.

Claimant testified that he did not believe there is any job that he could perform for

eight hours a day, 40 hours a week.  When asked about certain jobs that Taylor

recommended, he did not believe that he was capable of performing any of them.  For

instance, he did not feel that he could meet the standing requirements for a Salvation Army

bell ringer, the computer skills and sitting needed for a Red Cross telemarketer, or the

lifting requirements for a pizza delivery driver.  He has never operated a cash register, and

knows very little about electronics.  But he admitted that he has helped run the concession

stand at his children’s school, and that he did not contact prospective employers

recommended by Taylor.  He tried to find employment through Arkansas Rehabilitation

Services some time ago, but was unsuccessful.  On the matter of the Red Cross position,

the following exchange took place during the cross-examination of Claimant by

Respondents No. 1:

Q.  Okay.  So the fact that you have not done that type of job in the past
would not be a barrier to your returning to his type of work [in light of the fact
that no experience was required and training would be provided]?

A.  I just don’t believe I could do it.

Q.  You’re not even willing to try?

A.  No.

Clearly, he is not motivated to return to the workforce.

Claimant netted $1,200.00 per month at the Ola Housing Authority.  He is now

collecting Social Security disability benefits.  At first, he stated that he applied for Social
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Security in 2000; and then he clarified that it occurred after Dr. Wilson told him to stay off

work.  But he did not try to find work even after Wilson’s release in 2005.  He denied that

he ran a taxidermy service after leaving Ola Housing Authority.  While a member of his

family had such a business, Claimant denied participating in it.

Claimant suffers from rheumatoid arthritis in his hands.  The condition causes him

to drop things frequently; and he believes it would impede his ability to work.  This is part

of the reason why he is not looking for work.  While he used to take Mobic, he now uses

over-the-counter pain medication.

Dr. Wilson testified that as a result of Claimant’s 1998 injury, he underwent a

laminectomy at L4-5 on the left by Dr. Honghiran.  As a result of his 2000 injury, he

suffered a herniated disc at L5-S1 on the left and underwent another laminectomy by

Honghiran.  Claimant came to Wilson with a right foot drop problem, along with spasms

as a result of his previous surgeries.  Wilson recommended a laminectomy at L4-5 on the

right with a discectomy.  During his surgery, he found that the L4-5 disc had a large rupture

on the right side and was placing pressure on the L5 nerve root.  He could not say if the

L5-S1 herniation was present prior to the 2000 injury.  Wilson stated that he recommended

that Claimant undergo vocational rehabilitation in order to get into a line of work that did

not involve a significant amount of lifting.  In January 2001, in anticipation of Claimant

reaching the end of his healing period, Dr. Wilson suggested that he undergo an FCE.

Done by Lisa Sallings, an employee in Claimant’s office, on February 20-21, 2001, the

evaluation reflected that Claimant could work in the Light to Medium category and lift

between 10 and 30 pounds, depending on position.  Wilson assigned him a seven percent
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(7%) whole-body impairment rating on March 13, 2001  Combined with Claimant’s previous

ratings, this totaled 20 percent. Wilson opined within a reasonable degree of medical

certainty that Claimant’s disability was due to all three surgeries; but he could not causally

relate the third surgery to anything within a reasonable degree of medical certainty.  He

added that, the FCE results (which, again, he did not believe were valid) notwithstanding,

he does not think that Claimant can work at more than the Sedentary level.  But he was

adamant that due to his young age, Claimant should try to go back to work.

The medical records before me reflect that on July 31, 1998–four days after his first

compensable injury, he underwent an MRI that showed disc protrusions at L4-5 and L5-S1

that were predominantly midline and to the left.  Dr. Honghiran read the MRI to show a

herniation at L4-5, and possibly at L5-S1 as well, and recommended a discectomy not only

of the former level, but possibly of the latter as well.  He performed a discectomy at the L4-

5 level on the left on August 31, 1998.  However, his surgical records are silent concerning

any L5-S1 findings made during the procedure.  On October 27, 1998, the doctor noted

that Claimant had returned to work and assigned him a ten percent (10%) rating.  No

permanent restrictions were mentioned.

With respect to his second injury, the medical record reflects that a January 25,

2000 MRI showed, inter alia, a large central disc herniation at L5-S1.  Dr. Honghiran

performed Claimant’s second surgery, a hemilaminotomy disc excision of L5-S1 on the left,

on February 9, 2000.  When he returned to the doctor on April 13, 2000, he was having

pain down his left leg and underwent an MRI that showed herniation on the right side of

L4-5 and some recurrence of the herniation at L5.  The doctor referred him to physical
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therapy, but it did not help.  He reported having pain and numbness in the right leg below

the knee and in the bottom of the right foot.  Honghiran referred Claimant to Dr. Wilson.

In his May 18, 2000 evaluation, Wilson noted that Claimant following his 1998 injury

had an L5-S1 disc “that was asymptomatic, therefore, it was not disturbed.”  He opined that

Claimant “certainly is temporarily disabled.  The cause is from failed back with recent

evidence of nerve damage at L5 on the right.”  He recommended “an exploration of L4-5

on the right with removal of the pressure from the L5 root.”  At that point, the doctor wrote

that he doubted that Claimant would ever be able to return to any type of heavy lifting.  He

stated that an MRI confirmed that Claimant had a herniated nucleus pulposis at L4-5 on

the right with marked evidence of L5 root embarrassment.  On June 27, 2000, Dr. Wilson

performed a laminectomy at L4-5 on the right.  Claimant continued to have pain down both

legs, which Wilson wrote was “old intraneural scarring that he had from prior difficulty.”

On October 2, 2000, the doctor recommended that Claimant seek vocational rehabilitation.

Dr. Honghiran on February 13, 2001 assigned Claimant an additional three percent

(3%) in connection with his second surgery and wrote that his prognosis was “poor.”  He

added that Claimant would continue to have back and leg pain, and might need pain

management in the future.  On March 13, 2001, Dr. Wilson assigned Claimant a seven

percent (7%) impairment rating.

On March 12, 2003, Dr. Wilson wrote a letter to Claimant’s counsel that reads in

pertinent part:

This letter is in reference to your correspondence dated 3/4/03.  The 7%
impairment has to do with his ruptured disc a tL4-5 on the right.  This was an
area that had not previously been addressed, and I look at it as an entirely
separate injury.  His permanent impairment rating of 7% for L4-5 on the right
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as a result of his injury and subsequent surgery had nothing to do with Dr.
Honghiran’s ratings, but is strictly related to the L4-5 on the right.

As far as future medical requirements, this gentleman will probably require
analgesics and muscle relaxants off and on the rest of his life.  He may
require physical therapy from time-to-time. I doubt that he will require further
surgery.

In turn, Honghiran on March 25, 2003 wrote:

I have not seen Mr. King since May, 2000.  I understand that he has been
under the care of Dr. Wilson in Little Rock.  I have no idea how he is doing.
I am sure he will continue to need medical care for the rest of his life in
regards to his back pain.  Most likely in the future, he will probably require
pain medication, possibly further surgery and pain control  by a Pain
Specialist from time to time.

Based upon my review of all the evidence, including extensive documentation and

testimony from the witnesses, I do not find that Claimant has proven by a preponderance

of the evidence that he is permanently and totally disabled.  In so doing, I credit Taylor’s

testimony and findings discussed above.  However, I do find that after considering

Claimant’s age, education, work experience, the nature and extent of his injuries, his

permanent restrictions, and all other relevant factors, he has sustained a twenty percent

(20%) impairment to his wage earning capacity in excess of his anatomical impairment.

In making this finding, I note that Respondents Nos. 1-2 at the hearing endeavored

to argue that Claimant did return to his job on April 7, 2001.  In addressing this subject,

Ark. Code Ann. § 11-9-522(b)(2) (Repl. 2002) provides:

However, so long as an employee, subsequent to his or her injury, has
returned to work, has obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at wages equal to or greater
than his or her average weekly wage at the time of the accident, he or she
shall not be entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by a
preponderance of the medical testimony and evidence.
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In this case, however, I find that Claimant’s return to his maintenance position at the Ola

Housing Authority was an unsuccessful one.  An unsuccessful return does not foreclose

a claimant’s entitlement to wage loss.  See Bishop v. St. Vincent Health Serv., 2010 AWCC

46, Claim No. F700630 (Full Commission Opinion filed March 26, 2010).

D. When did Claimant reach the end of his healing period?

As addressed above, I have found that Claimant reached the end of his healing

period for his 1998 injury on October 27, 1998; entered another healing period on January

9, 2000 as a result of his second injury, and then reached the end of that healing period

on March 19, 2001; entered a third healing period on May 6, 2001, and reached the end

of that period on November 12, 2002.

E. What are Claimant’s average weekly wage and compensation rates?

Arkansas Code Annotated Section 11-9-518 (Repl. 2002) provides:

(a)(1) Compensation shall be computed on the average weekly wage earned
by the employee under the contract of hire in force at the time of the accident
and in no case shall be computed on less than a full time workweek in the
employment.

. . . .

(b) Overtime earnings are to be added to the regular weekly wages and shall
be computed by dividing the overtime earnings by the number of weeks
worked by the employee in the same employment under the contract of hire
in force at the time of the accident, not to exceed a period of fifty-two (52)
weeks preceding the accident.

(c) If, because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
commission may determine the average weekly wage by a method that is
just and fair to all parties concerned.
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4Contention No. 7 of Respondents No. 1 states that they attached wage records
to their prehearing filing.  But no wage records were admitted at the hearing, and the
parties were not given an opportunity at the hearing to object to my blue-backing these
(assuming they are for the period at issue) to the record.

As discussed above, the parties at the beginning of the hearing reached a

stipulation concerning Claimant’s average weekly wage with respect to his 2000 injury:

$371.00, resulting in compensation rates of $247.00 for temporary total disability benefits

and $186.00 for permanent partial disability benefits.  The valuation of his average weekly

wage at the time of his 1998 injury, however, remains at issue.  Respondent No. 2

contended that in 1999–between his first and second injuries–Claimant was given a three

percent (3%) cost-of-living increase.  I asked the parties to submit after the hearing, if

possible, a proposed stipulation concerning the 1998 average weekly wage.  Only counsel

for Respondent No. 2 spoke up on the matter, and represented that pay records from Ola

Housing Authority would be needed in order to do this.  However, the parties never

submitted a proposed stipulation; and my review of the evidence does not supply me with

what I would need, such as a Form AR-W, in order to make a finding.4  For that reason,

I will decline to address this issue and consider it reserved.

F. Whether Second Injury Fund liability exists herein.

The Second Injury Trust Fund is a special fund designed to ensure that an employer

employing a handicapped worker will not, in the event that the worker suffers an injury on

the job, be held liable for a greater disability or impairment than actually occurred while the

worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1).  However, the Fund is

only liable if three elements are present.  First, the claimant must have suffered a
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compensable injury at his present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the

current disability status.  See id. § 11-9-525(b); Mid-State Const. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

Certainly, the evidence before me shows that the first two elements have been met.

As for the third, I note that in his deposition, Dr. Wilson testified that Claimant’s records

indicate that he was having problems with both his right and left sides prior to the January

9, 2000 injury.  Within a reasonable degree of medical certainty, he could not associate

Claimant’s right-sided symptoms with the 2000 injury.  But Wilson also testified that the

symptoms on the right were minor until two weeks before he first saw him.  He could not

say if the L5-S1 herniation, which was treated in the second surgery, was present prior to

the 2000 injury.  The following exchanges took place:

Q.  And, in fact, if he went in and did surgery at L4-5 left and was
asymptomatic for a while, that did not preclude there being an L4-5 right at
the exact same time, did it?  You can’t state that there wasn’t one?

A.  No, but it was not symptomatic to the point that he was symptomatic at
the time I saw him.

Q.  Right.  And I guess what I’m getting at is, there’s no way to know if he
had any different objective findings after January 9th of 2000 than he had
before January 9th of 2000 based on the July ‘98 MRI and Dr. Moore’s
report?

A.  No, Dr. Moore’s report relates that his straight leg raising was not
constricted, his reflexes are okay, and he does–he says , “I see no evidence
of atrophy at the near fasciculation of any muscle groups.”  So what he is
saying, that there wasn’t, you know, there wasn’t any evidence of weakness
of his great toe extensor or his dorsiflexors on the right when he saw him on
December the 15th of ‘99.  But at the time that I saw him for the first time, two
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weeks before I operated on him, he had–you know, or just before I operated
on him, he had significant problems on the right.

. . .

Q.  I know you’re looking at Dr. Moore’s report.  Did you see anything in that
that indicated a surgical lesion at that point?

A.  No.

Wilson opined within a reasonable degree of medical certainty that Claimant’s disability

was due to all three surgeries.

I credit Dr. Wilson on the above.  As the medical records indicate, after the 1998

injury Dr. Honghiran read the July 31, 1998 MRI to show a definite herniation at L4-5, but

only a possible at L5-S1.  The doctor recommended a discectomy not only of L4-5, but

possibly of the latter as well.  But Honghiran’s operative report contains no reference to

any L5-S1 finding–and he certainly did not proceed with a discectomy at that level as he

had suggested earlier.  When Dr. Honghiran released Claimant with a ten percent (10%)

impairment rating, he gave him no permanent restrictions.  With respect to the 2000 injury,

the January 25, 2000 MRI showed a large central disc herniation at L5-S1.  Dr. Honghiran

performed a hemilaminotomy disc excision of L5-S1 on the left on February 9, 2000.

Thereafter, Claimant presented with pain down his left leg and underwent another MRI that

showed herniation on the right side of L4-5 and some recurrence of the herniation at L5.

Physical therapy did not improve his condition.  Honghiran referred Claimant to Dr. Wilson,

who found that Claimant after his 1998 injury had an L5-S1 disc “that was asymptomatic,

therefore, it was not disturbed.”  He noted that an MRI confirmed that Claimant had a

herniated nucleus pulposis at L4-5 on the right with marked evidence of L5 root
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embarrassment.  On June 27, 2000, Dr. Wilson performed a laminectomy at L4-5 on the

right.

After considering the totality of the evidence, I find that Claimant’s disability or

impairment from his 1998 compensable injury combined with his 2000 compensable injury

to produce his current disability status.  The evidence preponderates that Second Injury

Fund liability exists here, and I find that it is liable for the twenty percent (20%) in wage

loss awarded above.

G. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents No. 1 have controverted Claimant’s

entitlement to additional temporary total disability benefits, and that Respondent No. 2 has

controverted his entitlement to wage loss disability benefits over and above his impairment

rating.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (1996), with

Respondents No. 1 responsible for the fee on the additional temporary total disability

benefits and Respondent No. 2 the fee on the wage loss disability benefits.

CONCLUSION AND AWARD

Respondents Nos. 1 and 2 are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth above.  All accrued sums shall be paid in

a lump sum without discount, and this award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney, the Hon. Laura McKinnon, is entitled to attorney’s fees as set

forth in the findings of fact and conclusions of law above and pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 1996).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


