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Hearing before Administrative Law Judge Barbara Webb on September 26, 2012,
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. James W. Stanley, Attorney at Law, Little
Rock, Arkansas.

Respondents were represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 26, 2012, in

Little Rock, Pulaski County, Arkansas, before Administrative Law Judge Barbara

Webb.  A Pre-hearing Order was entered in this case on July 31, 2012.  The Pre-

hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 1, 2000, when the claimant sustained a compensable left leg

injury.

3. The claimant’s wages were sufficient to entitle him to a compensation

rate of $394.00 for temporary total disability benefits.

4. The respondents have accepted a left shoulder injury as a

compensable consequence of the October 1, 2000, injury.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to temporary total disability benefits from

February 1, 2012, until September 10, 2012. 

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the September 26, 2012,

hearing, consisting of the testimony of Thomas L. Kyzer and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order dated July

31, 2012); Claimant’s Exhibit No. 1 (Packet of Medical Reports); and Respondents’

Exhibit No. 1 (Packet of Medical Reports).  In addition, I have blue-backed a copy

of the supplemental medical records submitted by the claimant on December 12,

2012, and have incorporated them into the record of this proceeding.

At the hearing, the record was left open for twenty days for the limited

purpose of allowing the claimant to submit a report from Dr. Stewart related to his
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most recent September 10, 2012, doctor’s visit.  However, a review of the medical

records submitted by claimant on December 12, 2012, reveals that the records

consist of a one page report from the claimant’s dentist, Michael Grounds, DDS,

and additional records from the Little Rock Pain and Rehabilitation Consultants,

some of which were previously offered as exhibits at the hearing.  There are no

records from Dr. Stewart.  In this case, the record was left open for the limited

purpose to admit a copy of the September 10, 2012, report from Dr. Stewart.  There

was no discussion or mention of the other records proffered by the claimant in his

post-hearing submission.  Therefore, I will not admit into evidence or consider any

of the medical records submitted post-hearing by the claimant in reaching my

decision.  

FACTUAL BACKGROUND

Tom Kyzer originally suffered a work-related injury to his left leg as a result

of a motor vehicle accident.  The leg was amputated.  He experienced problems

with his prosthesis failing, causing two falls.  As a result of the falls, he suffered a

torn rotator cuff injury to his left shoulder as a compensable consequence related

to the loss of his left lower extremity.  He is currently under the care and treatment

of Dr. Jason Stewart, an orthopedic specialist, and Dr. Regina Foley, a pain

management doctor.  Dr. Stewart has recommended surgery on his left shoulder but

he has to be in good health without any infections.  The surgery has been

scheduled but cancelled twice due to issues with his teeth and right shoulder.  He

explained that the doctor told him that he has the worst rotator cuff they have ever
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seen.  He exercises but cannot do any pushing, lifting, or supporting his body.  He

wore a sling, but is now trying to build strength for optimum results from the surgery.

Dr. Hefley had attempted to repair the tear the previous year, but it came loose in

physical therapy.  He cannot push against anything with his left shoulder which

makes it difficult to use his walker and open or pull a door.  The shoulder is

extremely painful and prevents him from sleeping.  He currently takes 12 different

prescriptions, including Oxycontin and Oxycodone.  He takes Celebrex and

Neurontin.  

Kyzer explained that he had radiation therapy to address throat cancer.  It

damaged his teeth and jaw.  His teeth decayed and started shattering which

released infection into his system, including staph.  The infection was originally in

his gums, jaw, and sinuses.  He was treated by Dr. Richard Elimon, an oral

surgeon, and his family practitioner, Dr. Kenneth Johnson.  He took antibiotics.

Kyzer explained that the surgery was scheduled for his shoulder but was postponed

due to the problems with his teeth.  He testified that his teeth have now been

removed.  The infection in his head, teeth, jaw, sinuses, and ears has cleared up,

but he now has a problem with his left leg.  He is waiting for Dr. Scott Stern, an ENT

oncologist, to give him clearance for Dr. Stewart to do the surgery.  

Kyzer last saw Dr. Stewart a couple of weeks prior to the hearing.  He took

an x-ray and checked range of motion.  Stewart also diagnosed him with an

infection in the amputated stump.  He is hoping to get clearance when he sees Dr.

Stern on October 2, 2012, and his primary physician the same week.  Kyzer testified
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that the reason he was biting down on his teeth because he had seven neuromas

from his stump causing him to break his teeth.  He has had a total of twenty-five

teeth removed.  

Kyzer testified that he had the radiation treatment in 1999.  The radiation

turned the bone and teeth to stone which are fused together.  He explained that the

teeth were still functional but the nerves and roots died.  When they become

severed, the infection sets in and causes abscesses.  

In February of 2011, Dr. Stewart recommended a reverse total shoulder or

arthroplasty.  It was scheduled in July of 2011, but cancelled due to the infection

discovered by Dr. Barry Baskin.  His first tooth was extracted by Dr. Elimon in

January or February of 2012.  The last extractions were done on May 23, 2012.

Stewart requested that the ENT oncologist give him clearance.  Although the

problem with the teeth has been resolved, he does not have clearance from

infection.  He explained that concerns about infections in his stump began about

four months ago.  Kyzer explained that he had a lot of trouble with his stump since

his leg was amputated in 2000, but the current infection was discovered by his

prosthetist, Dan Crowder, approximately three or four months ago.  He is currently

prescribed a regimen of antibiotic ointments and topical pain relievers.

Respondents have resumed benefits since the infectious process delaying

the surgery is related to the left leg as opposed to the un-related dental work. 

Medical records reflect the claimant was evaluated by Dr. Stewart on

February 18, 2011, for left shoulder pain and dysfunction and a history of a rotator
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cuff tear treated with repair of the rotator cuff in July of 2010.  He also notes that in

September, he was doing a modified pushup and felt a re-tear of the tendon.

X-rays were ordered.  Dr. Stewart recommended a reverse total shoulder

arthroplasty.  On August 1, 2011, Kyzer returned to Dr. Stewart for follow-up.   Dr.

Stewart noted that Kyzer had several bad teeth that he was going to see an oral

surgeon about extraction and implants.  He also noted an injury to his right peroneal

nerve caused by a recent fall.  Dr. Stewart scheduled Kyzer to come back in a

month after his visit with the oral surgeon.  On July 9, 2012, Kyzer returned for a

follow-up evaluation. Dr. Stewart noted that Kyzer had not been able to get the

shoulder surgery because of recurrent dental infections and abscesses secondary

to radiation induced osteonecrosis, and that Kyzer has now a staph infection from

a ruptured dental abscess that is draining from his ear.  He is scheduled to see an

oral surgeon and his ENT doctor that dealt with his cancer.  Dr. Stewart opined that

he would like Kyzer to be clear of all infections and have clearance letters from both

doctors prior to any surgical intervention and scheduled him to return in two

months.

CONTENTIONS

The claimant contends he is entitled to additional temporary total disability

benefits for his left shoulder injury from February 1, 2012, until September 10, 2012.

The respondents acknowledge that the claimant suffered a compensable left

shoulder injury for which temporary total disability benefits were paid until February,

2012.  Respondents discontinued temporary total disability benefits based upon the
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fact that before proposed surgery could be performed on the claimant’s left

shoulder, he needed extensive treatment for dental problems unrelated to his injury

and for which respondents are not liable.  In addition, the claimant may have an

unrelated systemic infection.  Once the claimant is pronounced fit for surgery,

respondents will resume temporary total disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 1, 2000, when the claimant sustained a compensable left leg

injury.

3. The claimant’s wages were sufficient to entitle him to a compensation

rate of $394.00 for temporary total disability benefits.

4. The respondents have accepted a left shoulder injury as a

compensable consequence of the October 1, 2000, injury.

5. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to temporary total disability benefits from February

1, 2012, until September 10, 2012. 

6. All other issues are reserved.

DISCUSSION

Temporary Total Disability Benefits
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The parties have stipulated that the claimant sustained a compensable injury

to his left shoulder.  For an unscheduled injury, to be entitled to temporary total

disability benefits, a claimant must remain in his healing period and be totally

unable to earn wages.   Ark. State Hwy. & Trans. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981); Palazzollo v. Nelms Chevrolet, 46 Ark. App. 130, 877

S.W.2d 938 (1994).  Temporary total disability is that period within the healing

period in which an employee suffers a total incapacity to earn wages.  K II Constr.

Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d414 (2002); J. A. Riggs Tractor Co.

v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  The healing period is that

period for healing of the injury which continues until the employee is as far restored

as the permanent character of the injury will permit.  If the underlying condition

causing the disability has become stable and if nothing further in the way of

treatment will improve the condition, the healing period has ended.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

When an employee is determined to have a compensable injury, the

employee is entitled to medical and temporary total disability benefits.  Ark. Code

Ann. § 11-9-102(4)(F)(i) (Supp. 2009).  Benefits are not payable for a condition

which results from a non-work-related independent intervening cause following a

compensable injury which causes or prolongs disability or need for treatment.  Ark.

Code Ann. § 11-9-102(4)(F)(iii) (Supp. 2009).  If there is a causal connection

between the primary and the subsequent disability, there is no independent

intervening cause unless the subsequent disability is triggered by activity on the
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part of the claimant which is unreasonable under the circumstances.  Davis v. Old

Dominion Freight Line, 341 Ark. 751, 20 S.W.3d 326 (2000); Georgia-Pacific Corp.

v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998); Guidry v. J & R Eads Constr.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).  Not only can there be an

independent intervening cause without the negligence or recklessness on the

claimant’s part, but unreasonable conduct on a claimant’s part may create an

independent intervening cause which would not otherwise exist.  Davis, supra;

citing, Guidry, supra.  Whether there is a causal connection between an injury and

a disability and whether there is an independent intervening cause are questions

for fact for the Commission to determine.  Oak Grove Lumber Co. v. Highfill, 62 Ark.

App. 42, 968 S.W.2d 637 (1998).

In the instant case, the claimant was scheduled for surgery in connection

with his compensable left shoulder injury.  During the pre-operative evaluation, it

was determined that Kyzer suffered from infections associated with dental issues

caused from earlier doses of radiation used to treat throat cancer.  As a result of

these infections, the surgery was cancelled and delayed until Kyzer could be seen

and treated by an oral surgeon and released for surgery.  The testimony and

medical records reflect that the claimant had the dental work completed between

February and May of 2012.  The surgery was scheduled again but due to an

infection associated with the claimant’s amputated leg, it had to be cancelled again.
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The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).   The claimant contends

that he was breaking his teeth due his clinching his teeth as a result of the pain

from his shoulder.  However, there is no medical evidence offered that the decay

of his teeth or resulting infections were caused as a result of claimant’s

compensable left shoulder injury.  Therefore I find that the claimant did not prove

that he was entitled to temporary total disability benefits from February 1, 2012,

until September 10, 2012.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


