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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G201466

CARMON KUETTEL, 
EMPLOYEE CLAIMANT

CONWAY PUBLIC SCHOOLS, 
EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARD ASSOCIATION,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED NOVEMBER 9, 2012                   
        
A hearing was held before Administrative Law Judge Chandra L.
Black, in Conway, Faulkner County, Arkansas.

The claimant was represented by the Honorable Jason Watson,  
Attorney at Law, Fayetteville, Arkansas. 

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 27,

2012, in Conway, Arkansas.  A Prehearing Telephone Conference was

conducted in this case on July 16, 2012.  A Prehearing Order was

entered in this claim on that same date.  This Prehearing Order

set forth the stipulations offered by the parties, the issues to

be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing.  I

hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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 2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 6, 2011.

 3.  That on the date of the alleged injury, the claimant

was earning sufficient wages, so as to entitle her to the maximum

compensation rates for a 2011 injury. 

 4.  That this claim for additional benefits has been

controverted in its entirety.

      5.  Notice was not given to the respondent-employer of an

alleged injury until December 16, 2011. 

      6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

      By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

      1.   Whether the claimant sustained a compensable back/

thoracic injury on October 6, 2011. 

 2.  The claimant’s entitlement to reasonable and necessary

medical treatment.

 The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings. Said stipulations are

incorporated herein by reference. 

      The documentary evidence submitted in this case consists of

the hearing transcript of August 27, 2012, and the documents

contained therein.   

The following witnesses testified at the hearing: Lisa Oates,
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Debbie Clifton, the claimant, and Karen Lasker.

                           DISCUSSION

     Ms. Lisa Oates testified on behalf of the claimant.  At the

time of the hearing, Ms. Oates was employed by Conway Public

Schools, at Bob Courtway Middle Schools, as a counselor.  She has

worked for the school some fifteen years.  Ms. Oates worked

alongside the claimant for over ten years at Bob Courtway Midway

Middle School.  She shared adjoining office space with the 

claimant.  Ms. Oates admitted that she recalls an event involving

a chair with the claimant in the fall of 2011.  

     Ms. Oates explained:

A I remember hearing something fall.  I ran to her office.
By the time I got to her office, she was in a chair, and I
asked, what happened?  She told me she fell.  There was -- I
remember three other students, two or three students in there.
The backing, I do remember the backing of her chair was off.

Q Did anybody else come to the scene that day?

A Not -- I don't remember.

Q Okay.  Did Ms. Kuettel make any complaints to you at that
time, complaints of physical injury?

A I don't remember.

     Ms. Oates testified that she continued to work with the 

claimant through the remainder of the fall semester of 2011.

According to Ms. Oates, the claimant began having a lot of problems

with her leg and back during this period of time.  She verified

that the claimant’s problems continued through the spring semester

of 2012.  Ms. Oates admitted that she was aware that the claimant

was off work after February of 2012 because the claimant had to



4

undergo surgery. Since the claimant’s incident, Ms. Oats has

changed employment to a different school.  While working with the

claimant, Ms. Oates verified that during the fall semester, the

claimant came to work with a walker.  She also verified that the

claimant worked the remainder of the fall semester.  

    On cross examination, Ms. Oates stated that the only health

problems she was aware the claimant had over the years was a lot of

allergies.  Ms. Oates admitted that when she got to the claimant’s

office on the day of the incident, she was not on the ground.

Instead, the claimant was sitting in a chair.  

     Upon being questioned by the Commission, Ms. Oates 

essentially testified that although the claimant never told her she

injured her back during the incident with the chair, she wondered

if her problems were the result of fall. 

     Ms. Debbie Clifton was called as a witness on behalf of the

claimant.  As of the date of the hearing, Ms. Clifton worked for

the Conway Public Schools at Bob Courtway Middle School.  She has

worked there since 1997.  Ms. Clifton agreed that her office was in

close proximity to the claimant’s office.  

     Ms. Clifton explained:

Q Do you recall an event that occurred on or about October
the 6th, 2011, involving a chair?

A Yes, sir.

Q And what do you remember about that day or somewhere
around or in close proximity to that day?

A Well, I was in my office, and I heard a crash, and I sat
there for a few minutes, and I thought, hmmm, might better get
up and go check and see if it's from Candy's office.  And by
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the time I got around there, she was back in her chair, but I
asked her, I said, are you all right, and she said, well, I
just fell out of my chair, but I'm okay.

Q Okay.

A And she had a couple of students in there with her, and
I just checked her out, and she said she was all right, so I
went back to my office.

Q Where was the back of the chair?

A It was still there, I guess.  I just didn't pay
attention.  I was looking at her, you know, making sure she
was all right.  But I didn't notice anything about the chair.

Q Okay.  You don't know what part of the chair broke or
anything?

A No, sir, I'm sorry.

    Ms. Clifton admitted that she continued to work with the

claimant through the fall semester of 2011.  During this period of

time, the claimant’s back ached, and she had problems with her legs

and feet.  However, Ms. Clifton admitted that she fell and broke

her ankle and did not work from the end of November(2011) up to

January(2012). 

    Upon being questioned about the claimant’s character, Ms.

Clifton verified that she considered the claimant to be a good

employee.  She also verified that she believes that the claimant is

honest and credible.  Upon Ms. Clifton’s return to work on January

4, 2012, she stated that the claimant was using a walker.  She

denied ever faxing a Report of Injury to the Central Office on

behalf of the claimant.

     On cross examination, Ms. Clifton essentially verified that 

Ms. Lasker instructed staff members to immediately fill out a
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report for an injury.  

     Under further cross examination, Ms. Clifton testified:

Q And it's my understanding that you testified today that
you came to Ms. Kuettel's office shortly after she fell,
correct?

A Yes, I did.

Q By the time you got there, she was not on the ground --

A She was back in her chair, yes.  But I did hear a big
crash.

Q All right.  Did she tell you that she was hurt?

A No, she just said, I fell out of my chair.   And, like I
said, she had two kids in there she was talking with, you
know, so I'm sure she was keeping herself cool with the kids
in there.  

Q She told you she was okay?

A She said she was all right.

     Ms. Clifton admitted that the claimant told her she may have

hurt her back doing some extra cleaning at her house getting

prepared for her sister/family.  

     She explained:

Q So she attributed her back problems to the cleaning that
she was doing for her sister?

A Well, she thought, you know, she didn't know, you know,
she didn't know whether she did it then or not, you know, but
she mentioned it that she might have, you know.

     Under examination by the Commission, Ms. Clifton testified:

Q She never attributed her back problems to the incident of
the chair -- with the chair?

A You know, I don't think so, but I don't want to swear to
it.  I mean, I was having issues myself when she was hurt,
because of my leg, and I was gone, you know, from the end of
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November to the first of January.

   The claimant testified during the hearing.  She holds a

bachelor’s degree and a master’s degree.  The claimant has worked

for the Conway Public Schools some fifteen years.  When the

claimant began working for Conway Public Schools, she worked as a

counselor.  Prior to that, she worked as a classroom teacher for

ten years at another local school in the Conway area.  The claimant

gave a brief description of her primary responsibilities and job

duties as a middle school counselor.  Her normal working hours were

from 7:45 in the morning, until 3:45 in the afternoon, or later. 

     She testified that prior to her work incident, she 

experienced a strained muscle in her back, for which she sought

chiropractic care.  However, she stated that this event occurred

over some twenty years ago.  According to the claimant, this

happened when she and her husband were building their home. For

this prior incident, the claimant initially sought treatment from

her regular doctor.  He gave her pain pills and they did not help.

Therefore, she subsequently treated with Chiropractor Lamey, who is

located in Conway.   

     The claimant gave the following description of her work- 

related fall of October 6, 2011:

A Well, that day I was working with a student in the
office, and I leaned back like this (demonstrating).  I put my
hands over my head, and I leaned back like that.  And I guess
my chair had been dropped several times over the years,
because I had rambunctious 14-year olds as office workers.  So
occasionally they, you know, jump on my chair, or push it
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over, whatever, and it would hit the concrete floor.  So when
I pushed back, I heard a pop, and a screw in the back of the
chair -- it was like it was a two-piece chair, a seat and a
back with no arms -- gave way, and the back part fell off and
hit the floor.  And it caused me, since I was leaning back, to
lose my balance, and I flipped over and hit the concrete on my
back, right side back.  I'm not sure exactly how I hit,
because like I was in shock.  You know, I didn't have initial
pain.  I was more in shock, because, one, I was in front of
students.  It was very embarrassing.  And, you know, it was
just, oh, my gosh, you know, and the students were like, you
know, their eyes popped out of their heads.  So I was trying
to just minimize the, oh, my gosh, effect, you know, calm it
back down.

Q Did anybody come check on you?

A Yes, as previously heard, Lisa came, from the left
office, came in, and Debbie came in from the right office.

Q Did you tell them at that point in time, hey, I think I
hurt myself.  I need treatment?

A No, I didn't say that at the time, because I didn't feel
hurt.  I think maybe I had too much adrenalin going through
me.  I don't know.   It was just I was in -- I don't want to
say I was in shock, I was just rattled, you know.  It was a
very unusual thing.

Q Okay.  Did you report your problems to anybody at school,
or report this event to anybody that day?

A I went down the hall.  It was close to lunchtime, which
would've been 10:30, or 10:45, something like that.  I went
down the hall, and Ms. Lasker was out of the building that
day.  And then I went on down to the assistant principal's,
and because it was almost lunchtime, they go to the cafeteria
about 10:30, something like that, so they were both gone at
that time.  So I went on and took my lunch break, and then
when I came back, when I came back from my lunch break, I
spoke with Mr. Vogel.  He was back in the office at that time,
and I told him that I had had an accident.  And I was just
kind of laughing about it.  It's kind of embarrassing to fall
out of your chair at work.

Q Who is Mr. Vogel?

A He is one of our assistant principals.
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Q Is he one of your supervisors?

A Yes.

Q Okay.

A And I said, you know, isn't there something I need to do?
And he said, well, you'll need to talk to Ms. Lasker about
that, and I said, but she's out of town.  He goes, well, just
wait until she gets back next week.  So that was what I did
that day.  And I checked[sic] Amy Jordan, the other assistant
principal, and she was still gone when I went to see Mr.
Vogel.

              
     The claimant admitted that she asked the maintenance person,

Tim Boyd, to take a look at her chair.  According to the claimant,

her chair was in two pieces due to a broken screw in the back arm

part of the chair.  The claimant’s husband went to Ace Hardware and

got a replacement screw of comparable size. Mr. Boyd later repaired

the claimant’s chair. 

    Regarding the incident, the claimant admitted that she 

completed her shift on October 6.  She also worked the following

week.  The claimant further explained:

Q How were you doing, or were you having any physical
symptoms or complaints?

A That next week, as Debbie told you, my sister was coming.
She came on the 15th, you know, and we bought tickets for her
for that day.  You know, I had done a little bit of extra work
at home.  I mean, since we were having company, I, you know,
vacuumed upstairs, and made up more beds than usual, and that
kind of thing, but it was nothing that would have normally
hurt me, but my back was aching a little bit.  And I just
attributed it to [sic] because I was being more active.  So I
was like taking like Tylenol or Advil when I went to bed at
night, and it got progressively worse in the following week.
It started hurting to the point that I remember I would have
to take really hot baths before I went to bed, or I wouldn't
sleep.  So I was starting to have a lot of trouble, and that's
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when I went to the chiropractor for the first time when my
sister was there.

Q And that is --

A October.

Q -- Dr. Lamey?

A Dr. Lamey, uh-huh.

Q And was he the first medical provider you saw for a back
problem?

A Yes.

   She admitted that she told Dr. Lamey she had been doing

housework because she had completely forgotten about the fall in

the chair.  The claimant verified that Dr. Lamey treated her with

a TENS unit, but her back continued to hurt.  She reached a point

to where she was almost unable to throw her leg up in her truck

when going to his office for visits.  She described her pain as

being across her back, and into her hip area.  The claimant’s

symptoms continued to get increasingly worse.  As a result, he put

her into a decompression machine, which provided her with some

temporary relief.  On her second attempt with the decompression

treatment, the claimant felt increased pain, so she stopped this

procedure.  

     Following this treatment, the claimant sought treatment from

her primary care physician, Dr. Tilley.  He referred the claimant

to physical therapy treatment.  The claimant admitted to using her

health insurance and to having paid co-pays.  According to the
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claimant, her condition continued to worsen, and by the end of

October, she began having tingles in the bottom of her feet.  The

claimant was referred to Dr. Seale some time in December.

     The claimant obtained an Employee Notice of Injury Form from

the school on December 16, 2011.  She explained:

Q Do you remember completing that form?

A Well, that was the day that I actually called the
workmen's comp people, because it became apparent to me that
this was not sore back muscles or small, you know, minor
accident with my -- I mean, disc problems with my lower back,
like I had been told, that it would heal in six to eight
weeks.  It was not healing, and it was getting worse.  And
that's when I decided I've got to, you know, do this even
though I was told earlier that I could not fill out that form,
because it was too late, because I didn't do it the day of the
accident.

Q And you didn't do it the Monday or Tuesday of the
accident?

A No.

Q December, though, as your health deteriorated, you took
extra steps?

A I took extra steps, because in the meantime I, you know,
I had spoken to Ms. Lasker in October, and she was of the
opinion, because I didn't do it the day of the accident, that
I couldn't file.  And then, I don't know, several days later
I was speaking to Tom Vogel.  He asked me -- if you remember,
I had asked him first when she wasn't there, and he asked me,
did you talk to her, and I said, yes, I did, and I, you know,
found out that I couldn't do the form.  And he said, I'm not
sure that's right.  I said, what do you mean?  And he says,
you can file a form anytime.  I was like, really?  So that got
me to thinking about, hmmm, should I, and that was when I
found the number on the poster, or whatever, about -- I had
asked the school nurse about it, where, you know, who was I to
notify, because I didn't know.  I hadn't never done anything
with workmen's comp.  She told me there was a poster in the
workroom, and I wrote down the number and put it on my desk.
And then it was -- I don't know if it was that day or the
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next, sometime shortly thereafter that I called them.  And
they told me they would get back to me, and that was -- it was
like, I don't know, mid-January before I heard from them
again.  So that's when they asked me about the Form N.  I
went, what's a Form N, and I had no idea.  And, you know, they
told me what to do and where to find one.

     With respect to testing for her back, the claimant testified

that Dr. Seale ordered diagnostic testing, which included an MRI of

the spine.  This test revealed two ruptured discs that were causing

compression.  The claimant later learned that she had a blood clot

behind the calf of her leg.  Once this issue was resolved, the

claimant underwent surgery on February 4, 2012.  She denied having

returned to work.  However, the claimant did attend professional

development training in order to keep her certification active.  

     As of the date of the hearing, the claimant continued under

the care of Dr. Seale.  She sees him every four to five months. 

The claimant verified that she drew some short-term disability

while off work.  This was through a policy that she that she paid

for, through the school.  The claimant was paid catastrophic leave

through the middle of March.  She received a partial check in April

and in May, she received a check for $48.  In June she received a

year-end check.  The claimant denied that she has been released to

return to work.  According to the claimant, she is physically

unable to return to work at this time.  The claimant testified that

she was scheduled to return to work on July 30, 2012, but decided

not to do so because she was still having immense pain.  According

to the claimant, she is unable to sit for long periods of time.
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However, the claimant essentially admitted that the surgery helped

improve her symptoms.  According to the claimant, she still has

some balance issues and numbness and tingling in her legs,

primarily on the left side.  The claimant admitted that she

resigned her position with the school district due to health

reasons. 

     On cross examination, the claimant admitted that her job 

duties included paperwork, e-mails, and conferencing with students.

The claimant was required to do some lifting(boxes) for a three-

week period of time during testing season.  She agreed that her job

was considered to be very light or sedentary work.       

     Regarding the date of her injury, the claimant testified:

Q Now, you are certain that your injury happened on October
6th, is that right?

A I'm certain it happened sometime in that area.  We had to
backtrack, and what caused me to pinpoint that was Dr. Tilley
had asked me --

Q You can't tell us what the doctor said.

A He asked me -- I can tell you what he asked me?

Q No, you cannot tell us what the doctor said.  How was it
that you -- what records did you look at to figure out what
day it was that you hurt yourself?

A I knew that Ms. Lasker was out of her office that day.
She typically was out when, her son plays for UCA football.
And when they're having an away game, that's when she would go
to the games, and she would be gone that Thursday, because
they had usually a morning, all morning meeting at Central
Office, so she would be out on Thursday, and then she would go
to the games on Friday.  So I looked back at the UCA football
calendar.   I went, okay.  It had to be this week or this
week.  So it was September or October, and I knew it was right
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before my sister came.

Q Okay.  And your sister came when?

A October 15th.

    She admitted to giving a recorded statement to the adjuster

over the phone in January of 2012.  She agreed that at this point,

she had determined that she injured herself on October 5, or 6.

The claimant admitted that during her deposition, she stated that

her injury occurred on either a Thursday or Friday.  She also

admitted that she was certain her sister arrived on October 15,

because he she had it circled on her calendar in red.  According 

to the claimant, the extra cleaning that she did before the arrival

of her sister included vacuuming, and making up two extra beds.  

     The claimant agreed that Debbie Clifton and Lisa Oates came 

in to check on her after her fall.  She denied telling them that

she was okay, but admitted she was not physically in pain at that

moment.  

     Under further cross examination, the claimant explained:

Q You had told me in your deposition that later that night
is when the back pain and the hip pain started, and that you
took a hot bath that night, is that correct?

A Yes.

Q And that your feet got numb a few days later?

A Yes.

    Under further examination, the claimant admitted after her

lunch break, she told the assistant principal, Mr. Vogel, about her
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fall.  He instructed the claimant to find Principal Lasker or wait

until she got back the next week.  The claimant admitted that it

was not until the next Tuesday that she actually talked to Ms.

Lasker because that was when she was back in the building.  The

claimant testified that she was told by Ms. Lasker that it was too

late for her to file a report about her incident because it was not

done on the day of the incident.  

     The claimant admitted to telling Dr. Tilley on October 28 that

she hurt her back around October 15 because she was still under the

impression that she had just strained her back.  She had no idea

what was wrong with her.  The claimant admitted to reporting to 

Dr. Seale she injured her back around October 3 because she was

still guessing and had not gotten a calendar out and tried to

pinpoint the date.

    Under examination by the Commission, the claimant testified

that she did not attribute her back problems to the chair incident

until Dr. Tilley began to question her about a recent accident.  

   Karen Lasker was called as a witness on behalf of the

respondents.  As of the date of the hearing, she worked at Bob

Courtway Middle School.  She has been the principal there for some

three years.  

     She explained the reporting procedure for an injury:

A They are to first inform a supervisor, and then they are
to go, and they usually go to the nurse.  They don't have to
go to the nurse.  There's a phone number they can call
themselves and report it.  And then once they're on the phone
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to report, they take it from there.  It's out of our hands.

Q Is there paperwork that's filled out?

A There is usually not paperwork, so to speak, until they
go -- they tell them to go -- sometimes they may have to go
directly to the doctor, and there's not a lot of time.  They
inform the Central Office of what's going on.  Usually if
someone tells me they're hurt, and if it's an injury, I call,
just a courtesy call to our personnel director and let them
know.

Q Is that somebody in the Central Office?

A Yes.

Q And then Central Office picks it up --

A Yes.

Q -- and they direct the initial medical treatment, is that
right?

A Yes, it's out of our hands.

Q How would the staff members, including Ms. Kuettel, know
what that procedure is?

A That's gone over every year at the beginning of the year
in our pre-staff development, and the poster is up all year-
around.  

Q The workers' comp poster you mean?

A Yes.

Q Where is that?

A It's located in our teachers' workroom where all the
information for them is located.

Q Would you have personally gone over the procedure with
Ms. Kuettel?  

A With the staff, the entire staff.

Q At the beginning of the new year?
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     Ms. Lasker testified that she learned of the claimant’s work-

related fall when she returned to the building on the same day of

the incident.  According to Ms. Lasker, Mr. Vogel told her that the

claimant had fallen out of her chair.   She testified that she and

Mr. Vogel went over to check on the claimant.  At that time, the

claimant stated that she was fine and did not need to fill out an

injury report because she was not hurt.  

     Under further examination, Ms. Lasker testified:

Q If she's saying today that that happened on October 6th,
would you have any reason to disagree that that's when the
chair broke?

A Yes, because I know it happened in September, because she
was changing schedules.  We were changing schedules, and
that's why she had kids in the office.  And she said that in
her deposition, that she had kids and was changing the
schedules.  We only do that certain times of the year.  And
that's a window from the time school starts until about two or
three weeks into school that you change schedules.  And so
schedules aren't changed from that point on.

Q Okay.  Whenever this chair incident happened, did you
happen to look back at your own schedule to see if you were
out of town or out of the office for any extended period?

A No, I didn't, but she's correct about the ball games, but
I leave on Friday, and I don't have those kind of meetings on
Fridays.  So, and if I did have a meeting like that, it
wouldn't be an all day meeting like the ones that she's
talking about, but, yes, that's definite what she said about
the dates of my son's ball games.  I do attend all of them,
and the ones that are out of town, but I wasn't at a ball
game.  I came back to school that day.

   She admitted that after the incident with the chair, the

claimant started having issues with her feet, and it kept

progressing.  Finally, one day Ms. Lasker asked her if her symptoms
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were related to her falling out of the chair.  

     Ms. Lasker testified:

Q Did she tell you any theories as to what she thought was
causing these problems?

A No, she would just say she didn't know.  She didn't know
where they were coming from, and that was strange to me.

Q Did she tell you anything about working in the yard or
any other possible causes of it?

A No, not that I can recall.

Q Did she at any point attribute her symptoms as being
caused by the fall itself?

A Never.  And I, you know, I just brought it up myself, and
if someone was really thinking, you know, that it wasn't, I
didn't want to bring that up, or thought I did something
wrong, I never would've brought it up to her.  But just in my
recollection, that's the only injury I can remember her
possibly having, because I didn't know anything about her
working in her yard or anything else.  I had no idea of
knowing that.

     On cross examination Ms. Lasker admitted that the claimant’s

condition worsened to the point of her having to use a cane or

walker.  

     Specifically, Ms. Lasker testified:

Q Do you recall when you brought up the possibility that,
could this have happened from the chair?

A I do remember, it was November.  It was late in the year,
because she was getting close to having -- her days were
getting -- dwindling, and I was concerned because she was at
work, but needing to lay down at work.  And that caused me to
have to -- in fact, someone reported it to me.  I didn't know.
And so that's something that I can't really allow, so I had to
kind of find out what's going on.

Q And you must have believed that it's possible for
somebody to injure their back from falling out of a chair on
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a concrete floor?

A Do I believe it's possible?  Yes, sir, I believe it's
possible.

Q And I think you've also testified under direct
examination that past personal experiences, you can have a
bruise or an injury, and it become worse or get worse, or the
evidence of that injury show up somewhat later?

A I think I said that you could fall or hurt yourself and
not feel it or know it until two or three weeks later.

Q Appreciate the problems at a later time, or those
problems continue to get worse to where it becomes a
concerning issue, fair enough?

A I don't know about that, but I just know that I've done
things to myself and look up three weeks later, and there's a
bruise, and I can't remember why or how I got that.

Q Kind of like a latent type injury that you don't
appreciate immediately --

A Sure.

Q -- but realize later?

A Yes.

     A review of the medical evidence demonstrates that the 

claimant sought treatment from Dr. Lamey on October 20, 2011 due to

low back pain for two weeks.  According to this medical note, the

claimant reported that she had done lots of housework.

     On October 28, 2011, the claimant was seen at the France-

Tilley Family Medicine Clinic due to complaints of low back pain

for about two weeks.  

     An MRI of the lumbar spine was done on December 4, 2011, with

the following impression:
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Multilevel degeneration change.  At the L2-L3 level, there is
evidence for mild diffuse bulge with a small central disc
herniation.  At the L3-L4 level there is a small left
paracentral disc herniation with evidence for mild impingement
on the left L4 root.  Facetal hypertrophy is present at
multiple levels with mild narrowing of the central canal
without frank central canal stenosis.

     Dr. Tilley performed fluoroscopic guided lumbar epidural 

steroid injection on December 19, 2011.   

     The claimant was seen at Arkansas Specialty Orthopaedics on

December 21, 2011.  At that time, the claimant completed a Patient

Questionnaire.  The claimant gave the following description of how

and where her injury occurred, “Fell out of desk chair at work, hit

concrete, 7 days later back started w/pain & shooting pains up &

down. Nov tingling in feet progressed to 50 to 70% numbness.  Can’t

drive, use a cane to walk pt 2x a week, steroid injection 12/19 .

. . .”

    On that same date, the claimant underwent evaluation by Dr.

Justin Seale due to a several month history of low back pain, which

had significantly improved.  However, the claimant complained of

numbness in her legs and bilateral feet, which was affecting her

gait.  At that point, the claimant could hardly feel her toes.

After physically examining the claimant and reviewing x-rays and

MRI of the lumbar spine, Dr. Seale assessed the claimant with, “1.

Leg numbness in a non-dermatomal pattern.  2.  Multiple levels of

mild lateral recess stenosis without obvious radiculopathy.  3.

Degenerative disc disease with low back pain improving.”  Dr. Seale
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recommended no restrictions with her physical therapy for her back

pain. However, for the claimant’s numbness in her legs he

recommended that she see Dr. Rutherford for further evaluation for

the etiology of her numbness.

    The claimant underwent initial evaluation by Dr. Reginald

Rutherford on December 21, 2011.  His assessment was “suspect

subacute combined degeneration of the spinal cord secondary to B12

deficiency/pernicious anemia.”

    On January 27, 2012, the claimant underwent an MRI of the

thoracic spine, with the following impression:

1.  High grade central canal stenosis at T-10-T11 related to
disc extrusion which is central and right paracentral in
location.  This is superimposed on prominent posterior
osteophytes.

2.  Mild spondylitic changes elsewhere as described, with mild
disc space narrowing.  No other spinal stenosis identified.

    On January 30, 2012, Dr. Rutherford saw the claimant for a

follow-up office visit.

History of Present Illness
Ms. Kuettel is seen in followup.  Her MRI study of the
thoracic spine reveals a large disc herniation at T10 with
cord compression.  This is the basis for her gait disorder.
She will see Dr. Seale today for further treatment.  Follow up
with myself is not required.

     The claimant did in fact see Dr. Seale on that date for an 

office visit.  

History of Present Illness
54-year-old female who[sic] status post a fall on October 6,
2011 in which she fell out of a chair.  At that time, she
developed severe back pain that progressed into weakness and
numbness in the legs.  She’s currently having significant
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difficulties walking and requiring a walker.  I sent her to a
neurologist for workup who discovered severe central stenosis
due to disc herniation at T-10-11.  Her pain is mild moderate
but her main complaint is difficult [sic] with bowel and
bladder as well as difficulties ambulating.

              
                               * * *

Assessment
1.  Acute disc herniation, right T 10-11 resulting in spinal
cord decompression
2.  Thoracic myelopathy resulting and leg weakness numbness,
difficulties in and placed in as well as bowel and bladder
changes
3.  Recently diagnosed right lower extremity DVT

Dr. Seale recommended that the claimant undergo thoracic

decompression.

     On February 4, 2012, Dr. Seale performed, “1. Partial 

corpectomy with decompression of spinal cord, T10 and T11.  2.

Arthrodesis, anterior, T10-T11.  3. Instrumentation, anterior, left

lateral, T10-T11.  4.  Insertion of cage, lateral, left, T10-T11.

5. Application of allograft, T10-T11. 6. Placement of bone

morphogenic protein, T10-T11.”  The claimant had preoperative and

postoperative diagnoses of: “1. Central stenosis, thoracic spine,

T10-11.  2.  Posterior osteophytes with disk herniation causing

stenosis, posterior, T10-T11. 3. Thoracic myelopathy. 4.

Degenerative disk disease, thoracic spine.”

    The claimant saw Dr. Seale on March 7, 2012, for a post op

visit.  At that time, Dr. Seale noted that the claimant was status

post partial T10-11 corpectomy with discectomy and spinal cord

decompression with cage and plate reconstruction on February 4,
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2012.  The claimant reported that her symptoms and weakness had

slowly improved, and that her gait was improving.  

     The last office visit of record from Dr. Seale is dated July

11, 2012.  At that time, the claimant was having severe left hip

pain.  Dr. Seale injected the claimant’s hip.  He stated that the

claimant had a spinal cord injury which was slowing improving.  He

recommended that the claimant return back in three months with AP

and lateral thoracolumbar x-rays.             

                          ADJUDICATION 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that she sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Smith v.
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Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     In the case at bar, the claimant contends that she sustained

a compensable injury to her back/thoracic spine on or about October

6, 2011, due to a fall as a result of her chair collapsing.

     The instant claimant is fifty-four years old.  She worked for

Conway Public Schools some fifteen years as a middle school

counselor.  Prior to her employment with the respondent-employer

she worked as a classroom teacher for approximately ten years.  At

the time of her incident, the claimant performed job duties as a

counselor for the respondent-employer.

     Her testimony demonstrates that on or about October 6, 2011,

she sustained an injury to her thoracic spine as a result of a fall

for from her chair, which collapsed as a result of a broken screw.

At the time of this incident, the claimant had students in her

office.  Both Ms. Oates and Ms. Clifton corroborated the 

claimant’s testimony.  Specifically, they credibly testified that

they heard a crash from the claimant’s office and went in to check

on her.  Their testimony demonstrates that the claimant was with

some students at the time of this incident.  The claimant credibly

that after her lunch break, she told Mr. Vogel, one of the

assistant principals about the incident.  Ms. Lasker’s testimony

demonstrates that when the incident happened, she was out of the

building.  However, upon her return to the building, Mr. Vogel

reported the matter to her and they went to check on the claimant.

The claimant’s testimony demonstrates that she was embarrassed by
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this, and laughed about it and thought nothing of the matter.

Hence, although the claimant is a poor historian, I find that her

account of the incident and reported progressive nature of symptoms

to be very credible.

     Nonetheless, the claimant has reported conflicting dates as 

to when her injury occurred.  However, in Edens v. Superior Marble

& Glass, 346 Ark. 487(2001), the Arkansas Supreme Court held that

a strict construction of Arkansas Code Ann. §11-9-102(4)(A)(i) does

not require, as a prerequisite to compensability, that the claimant

identify the precise time and numerical date upon which an

accidental injury occurred.  Instead, the statute only requires

that the claimant prove the occurrence of the injury is capable of

being identified.  With that in mind, based on the testimony

elicited from the parties at the hearing, namely, the claimant, Ms.

Oates, Ms. Clifton, and Ms. Lasker, I find that the claimant has

proven by a preponderance of the credible evidence that her injury

was caused by a specific incident that occurred while doing her

job. 

     The claimant credibly testified that she initially mistakenly

believed she had pulled a muscle or strained her back while doing

some deep cleaning in preparation for a visit from her sister since

she was being more active during this period of time.  However, the

evidence demonstrates that this cleaning simply involved vacuuming

and changing the beds.  There is no evidence demonstrating that the
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claimant sustained any injury to her thoracic/back spine while

performing these home tasks.  As a result, I am persuaded that the

claimant did not relate her symptoms to any injury until she was

questioned by Dr. Tilley about an injury.  Here, there is no

compelling reason to doubt the claimant’s testimony.  Her testimony

and the testimony of the other witnesses demonstrates that after

the incident with the chair, the claimant began experiencing

significant problems with her back and leg, to the point that she

required the use of assistive devices. Hence, these symptoms

continued to get progressively worse.  Even Ms. Lasker and Ms.

Oates wondered if the claimant’s symptoms were attributable to her

fall from the chair.  The testimony elicited during the hearing

demonstrates that the claimant was a trustworthy and hard worker,

which is evidenced by the fact that the claimant continued to work

despite being injured and having ongoing problems with her

back/thoracic spine and legs. 

     There is no indication in the medical records or otherwise 

that the claimant has received any prior treatment or had any

previous problems with her back, except for a pulled muscle some

twenty years ago.  Considering all of the foregoing, I am persuaded

that the claimant proved by a preponderance of the evidence a

causal connection between her current thoracic problems and the

October 2011 incident.  It has been long recognized that a causal

relationship may be established between an employment-related
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incident and a subsequent physical injury upon a showing that the

injury manifested itself within a reasonable period of time

following the incident, is logically attributable to the incident,

and there is no other reasonable explanation for the injury.  Hall

v. Pittman Const. Co. 235 Ark. 104, 357 S.W. 2d 263 (1962). 

Moreover, I am persuaded that Dr. Seale’s clinical impression of

the claimant’s thoracic spine is consistent with her report of the

incident.     

     Specifically, here, the claimant sought initial treatment for

her back problems from Chiropractor Lamey on October 20, 2011.  

She also treated with her family physician, Dr. Tilley.  Despite 

conservative treatment for her spine condition, the claimant’s

symptoms failed to resolve.  As a result, the claimant was referred

to Dr. Seale.  On January 30, 2012, Dr. Seale diagnosis the

claimant as having, in relevant part,  “1.  Acute disc herniation,

right T 10-11 resulting in spinal cord decompression 2.  Thoracic

myelopathy resulting and leg weakness numbness, difficulties in and

placed in as well as bowel and bladder changes.”  This acute disc

herniation abnormality is established by objective medical findings

shown on the January of 2012, MRI, which was not within the

claimant’s voluntary control.  Ultimately, on February 4, 2012, Dr.

Seale performed “partial T10-11 corpectomy with discectomy and

spinal cord decompression with cage and plate reconstruction on

February 4, 2012.”  
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    In summary, based on all of the foregoing, I find that the

claimant has proven every element of a compensable back/thoracic

spine injury as a result of the October 2011 work-related incident.

B. Medical Treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a). 

     Here, the parties stipulated that the claimant did not give

formal notice of an injury until December 16, 2011.  The treatment

that the claimant received on and subsequent to this time,

including, but not limited to the surgery by Dr. Seale, is directly

related to the claimant’s fall and her back/thoracic spine injury

is both reasonable and necessary.  As of the date of the hearing,

the continued under the care of Dr. Seale for her compensable

injury.  On July 11, 2012, Dr. Seale directed the claimant to see

him for a follow-up visit in three months, with x-rays.  In 

addition to this, the claimant’s testimony demonstrates that she

continues with ongoing symptoms relating to her compensable injury

despite surgery.  I therefore find that the claimant is entitled to

ongoing reasonable and necessary medical treatment under the care

and direction of Dr. Seale for her compensable spine injury of

October 6, 2011.        

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following
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findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 
         existed at all relevant times, including October 6,
         2011.

3.  That on the date of the alleged injury, the claimant was
         earning sufficient wages, so as to entitle her to the   
         maximum compensation rates for a 2011 injury. 

     4.  That this claim for additional benefits has been
         controverted in its entirety.

     5.  Notice was not given to the respondent-employer of an   
         alleged injury until December 16, 2011. 

     6.  The claimant proved by a preponderance of the credible
         evidence that she sustained a compensable back/thoracic
         spine injury, during and in the course of her employment
         with the respondent-employer, on or about October 6, 
         2011.

     7.  The claimant proved by a preponderance of the evidence
         that all of all treatment of record was reasonably      
         necessary in connection with the thoracic injury 
         received by the claimant, on or about October 6, 2011. 
         She also proved her entitlement to ongoing treatment 
         under the care of Dr. Seale as may be reasonably 
         necessary in connection with her compensable thoracic 
         injury. 
  
     8.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.
 
                              AWARD

     The claimant has proven by a preponderance of the evidence

that she sustained a thoracic spine injury on or about October 6,

2011.  The respondents are responsible for all reasonable and

necessary medical treatment the claimant has pursued for her
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compensable injury, to include the surgery.  She also proved her

entitlement to continued reasonable and necessary medical treatment

for her compensable injury under the care of Dr. Seale.  

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

          Administrative Law Judge
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