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Hearing before Administrative Law Judge Elizabeth W. Hogan on February 3, 2012,
in Warren, Bradley County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. David C. Jones, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship during

2009 and 2010, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $466.00/$350.00 in the event this claim is found

to be compensable.  The claimant has been approved for Social Security Disability

benefits.

The claimant contends he developed carpal tunnel syndrome as a result of

his job duties as a mechanic.  His symptoms started in 2009 and he reported the
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problem to his supervisor, Jeff Kelly, on September 10, 2010.  The insurance carrier

sent him to Dr. Mark Malloy who diagnosed carpal tunnel syndrome and prescribed

splints.  The claimant continued to work using the splints until a heart condition

caused him to quit work.  At his own expense, the claimant saw Dr. Greg

Massanelli.  He has been financially unable to pursue medical treatment.

The respondents contend the major cause of the claimant’s condition is

unrelated to his job.  His symptoms were caused by previous injuries or activities

outside the job.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and Jennifer

Kelly.

The claimant, age 61 (D.O.B. March 10, 1951) has a high school education

(although his recorded statement to the adjuster shows two years of college).  He

was trained in the Army as a mechanic.  The claimant was hired at the respondent

employer General Motors dealership in 1984 although the ownership changed in

2006-2007.  The claimant’s health history includes treatment for right shoulder pain

(labral tears, cystic changes, possible torn ligament) in 2003 which the claimant

attributed to his job duties.  He re-injured the right shoulder in a motorcycle accident

in 2008.  The claimant also sustained a left knee injury, cancer in 1995, hearing

loss, kidney stones, and heart disease which caused him to quit work in March,

2011.  The claimant received treatment for some of these ailments at the Veterans

Administration hospital.
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After the claimant quit work he applied for unemployment benefits but was

denied.  He was approved for Social Security Disability benefits ($1,400.00 per

month) in October, 2011.

In his job as a mechanic, the claimant was required to use a variety of tools

(ratchet, screwdriver, wrench), that subjected his hands to rapid, repetitive motions

as well as vibrations.  In 2005, the claimant developed bilateral symptoms of

tingling and numbness in his hands with loss of grip strength.  However, he did not

complete an accident report until October 16, 2010, after the business changed

ownership in 2006-2007.  In his October 25, 2010, recorded statement to the

adjuster, the claimant stated his symptoms began in December 2008.

The carrier sent the claimant to Dr. Malloy who prescribed splints and

medication.  The claimant continued to work until his heart problems in 2011.

Cardiology report of February, 2011:

He is currently a mechanic and states that he just can’t keep up with
his work due to the fatigue.

MEDICAL EVIDENCE

The claimant was treated for right shoulder pain in 2003 which he attributed

to his job duties as a mechanic.  He was diagnosed with labral tears, cystic changes

and a possible torn ligament.

In 2008 the claimant fractured his right scapula in a motorcycle accident.

In June, 2009, the claimant saw Dr. Massanelli.  He was diagnosed with

carpal tunnel syndrome based on a positive Phalen’s test.  The claimant gave a

history of right arm numbness since March, 2009, without “recent trauma.”  Dr.

Massanelli opined the carpal tunnel syndrome was unrelated to the 2008 scapular

fracture.



-4-

In October, 2010, the claimant saw Dr. Malloy with complains of tingling and

numbness while working as a mechanic.  He prescribed splints and medication

based on a positive Tinel’s test.

In a February 22, 2011, report, Dr. Massanelli recommended surgery for

bilateral carpal tunnel syndrome.  He opined the claimant’s symptoms “could be”

work related.  However, after the insurance adjuster sent Dr. Massanelli a letter in

January, 2011, inquiring about causation, Dr. Massanelli responded “unknown.”

Even though the adjuster denied the claim, she sent the claimant to Dr.

Wirges whom she incorrectly designated as an Independent Medical Evaluator

(IME).  Dr. Wirges was not appointed by the Commission pursuant to Ark. Code

Ann. §11-9-511 and §11-9-811.

In a December 29, 2011, letter, Dr. Wirges answered leading questions

posed by the insurance adjuster.  He opined that the claimant’s carpal tunnel

syndrome was caused by the claimant’s job duties with symptoms beginning in

2005.  He recommended surgical intervention and estimated a three month healing

period.

Something prompted Dr. Wirges to issue a second letter recanting his

previous opinion yet he still refers to the same December 11 letter from the

adjuster.  Dr. Wirges opined the 2008 motorcycle accident could have caused the

carpal tunnel syndrome and the claimant’s job activities aggravated the condition.

He based his opinion on the claimant’s differing accounts of when his symptoms

started, his access to medical care at the VA, and the fact that the claimant has

been a mechanic for his adult life and there were no changes in his job duties to

explain the onset of symptoms until after the motorcycle accident.

However, I note the right shoulder injury would not explain the claimant’s

bilateral carpal tunnel syndrome. Nevertheless, there is no medical consensus on
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causation of the carpal tunnel syndrome within a reasonable degree of medical

certainty.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim contending the major cause of the

claimant’s symptoms is not work related.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

There are two threshold issues in the case at bar not argued by the

respondents. One, depending on the year the claimant’s symptoms began, he is not

suing the correct respondent employer.  Two, the claimant’s carpal tunnel syndrome
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has been diagnosed by Tinel’s and Phalen’s testing.  I found no evidence that an

EMG/NCV study had been performed to confirm carpal tunnel syndrome.

Therefore, I find there is no objective medical evidence to support the diagnosis of

carpal tunnel syndrome, Cynthia Duke v. Regis Hairstylists, 55 Ark. App. 327, 935

S.W.2d 600 (1996).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed during 2009 and 2010, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $466.00/$350.00 in the event this claim is found to be
compensable.  The claimant has been approved for Social
Security Disability benefits.

2. The claimant has failed to prove by a preponderance of the
credible evidence of record that he sustained a gradual injury,
caused by rapid and repetitive motion arising out of and in the
course of his employment which produced physical bodily
harm, supported by objective findings, which was the major
cause of disability or the need for medical treatment, pursuant
to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


