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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                      CLAIM NO. G200244

JEREMY KIRKENDOLL, EMPLOYEE CLAIMANT

LOVE’S STEEL BUILDINGS, INC., 
EMPLOYER                                               RESPONDENT

BERKLEY RISK MANAGEMENT, 
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                     

                  OPINION FILED MAY 21, 2012

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Harrison, Boone County, Arkansas.

The claimant was represented by The Honorable Seth Hyder,
Attorney at Law, Little Rock, Arkansas.   

The respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 11,

2012, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on March 12, 2012.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the prehearing conference or at the time of the

hearing.  The following stipulations are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  This claim has been controverted in its entirety.    
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     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Employment Relationship.  

2.  Temporary total disability from November 1, 2011, to a

date yet to be determined. However, during the hearing, the

claimant amended this request to compensation until December 30,

2011.

     3.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set out in 

their responses to the Prehearing Questionnaire and/or at the time

of the hearing.  Said contentions are hereby incorporated herein by

reference.  

   The documentary evidence submitted in this case consists of

the transcript of the April 11, 2012 hearing, and the exhibits

contained therein.  The parties filed Post-hearing Briefs.  These

have been blue-backed and marked as Commission’s Exhibit No. 2.

     The following witnesses testified at the hearing: the 

claimant, Dustin Sellars, Eric Estes, and Barry Love.  

                           DISCUSSION

The claimant, age thirty-one, testified at the hearing.  He

testified that he was an employee of Love’s Steel.  According to

the claimant, he met Mr. Barry Love at a convenience store in

Shirley, Arkansas.  He noticed that Mr. Love’s company truck had

Love’s Steel, Incorporated, written on it.  Since the claimant had
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previous experience with steel buildings, he approached Mr. Love

and asked if he was hiring.  The claimant began work the next

morning, in 2009.  His employment ended some time after Christmas

of 2011.

     He admitted to having to sign some paperwork in order to begin

his working relationship with Love’s Steel.  

     Upon being shown a copy of the claimant’s Certificate of Non-

coverage, the claimant testified:

Q Jeremy, what were the circumstances surrounding you
signing this paperwork?

A I was told that I needed to sign this paperwork so Mr.
Love's insurance wouldn't be raised.

Q Okay.  Well, who provided you with this paperwork?

A Mr. Love.

Q Okay.  Were you aware, Jeremy, that by signing this
paperwork, these documents, that you were waiving your right
to receive workers' compensation?

A No, sir, I didn't realize it had anything to do with
workers' compensation.

     According to the claimant, he was given instructions by Mr.

Love as to how to complete this paperwork.  When completing the

most recent Certificate of Non-coverage, the claimant used his

brother’s address because he did not have an address of his own.

The claimant admitted to listing on this form, a business name of

Iron Men Steel Builders.  Prior to completing this paperwork, the

claimant denied having ever referred to himself as Iron Men Steel

Builders.  The claimant testified that he was told by Mr. Love to
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make up a company name.  He denied filing anything with the

Secretary of State’s Office for this named entity.  Nor did the

claimant have a phone number or fax number for Iron Men Steel

Builders.  The claimant denied ever answering his personal phone,

by saying, “Iron Men Steel Builders, this is Jeremy.”

     The claimant denied that Iron Men Steel Builders ever 

received a receipt or an invoice from Love’s Steel Buildings.  He

specifically denied having ever received any mail whatsoever

addressed to Iron Men Steel Builders.  According to the claimant,

he has never purchased material or supplies in Iron Men Steel

Builders’ name.  The claimant further denied that Iron Men Steel

Builders ever submitted a bid or bids to Love’s Steel Buildings for

a job.       

     Upon further questioning, the claimant denied ever referring

to himself or that there was any paperwork addressed to Jeremy

Kirkendoll d/b/a, (doing business as) Iron Men Steel Builders.  The

claimant denied that he ever acquired any license or certification

in order for him to start employment with Love’s Steel Buildings,

nor did the claimant take a special training course or class for

work with the respondent.  

    With respect to a typical day on a job with Love’s Steel

Buildings, the claimant testified:

A It would depend whether we were starting a job, or
whether we were needing materials on a job.  We would meet
either at the job, or we would meet at Barry's house so we can
get the tool trailer ready and/or go get materials.
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Q Okay.  So did you ever use Mr. Love's personal vehicle to
go to a job site? 

A Yes, I did.

Q About how often would you say you had used his personal
vehicle to go out on the job site?

A It varied.  Sometimes a couple of times a week.

Q Okay.  And once you met up for the morning, who would
decide where you were going -- what project you would go to
work on that day?

A Mr. Love did.

Q Okay.  And could you choose which building you wanted to
work on or which job site you wanted to work on a particular
day?

A No, sir. 

Q Jeremy, what did you wear on the job site?  Was there any
type of uniform?

A I wore blue-jeans and a Love's Steel shirt.

Q Okay.

The claimant stated that he wore a Love’s Steel shirt every

time he went to work, so long as it was clean.  He stated that Mr.

Love requested that he wear the shirt for advertisement.  While

working on job sites, the claimant testified that Mr. Love placed

Love’s Steel, Incorporated signage in the customer’s front yard, if

permission to do was given.  

    Regarding the claimant’s working hours, he testified that

weather permitting, he worked eight hours a day, forty hours a

week, and sometimes even longer than that on Fridays.  These hours

were consistent from one week to the next.  The claimant
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essentially stated that when the weather was bad, or it was

raining, they sometimes went to Mr. Love’s House and counted

screws, cleaned out the work trailer, and other odd jobs. 

According to the claimant, if he wanted to sleep in, take the day

off, or leave early, he had to call and let Mr. Love know.  The

claimant admitted if he wanted to quit working for Love’s Steel, he

could have quit in the middle of a job, and his resignation would

take effect immediately.

     Normally, while working at a job site, the claimant used 

tools such as a Skil saw, levels, iron working tools, and a

backhoe.  He basically stated that all of these tools belonged to

Mr. Love.  According to the claimant, he had complete access to Mr.

Love’s tools and equipment.

     The claimant explained:

Q Okay.  Well, did you have a key to the tool trailer?

A Yes, I did.

Q Who all had a key to the tool trailer?

A Myself, Dustin Sellars, Eric Estes, and also Hunter Love.

Q Okay.  And so, Jeremy, what tools of your own were you
required to bring with you every day on a Love's Steel job
site?

A I wasn't required to being [sic] any tools.

Q So when you were needing materials or supplies for a job
for Love's Steel, how would you go about getting them?

A We would call Barry, and we would let Barry know, and it
would be dependent on what he's doing because he's a very busy
man.  He bids on jobs and stuff.
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Q Okay.

A It would depend on what he was doing.  He would either go
get it for us, bring it to us, or he would have us come to his
house, pick up the truck and trailer, and then go get it for
him.

Q Okay.  Where would you get these materials and supplies?

A At Cash Davis Lumber in Clinton, Arkansas.

Q Okay.  And who determined how many of, you know, boards
to purchase, or how many supplies to purchase, the quantities?

A Usually Mr. Love.

Q Okay.  Would he give you a list or --

A Yes, he would give us a list.

Q Okay.  And whose account at F. L. Davis Cash Lumber would
you purchase these materials and supplies on?

A It was on Love Steel, Incorporated account.

Q Okay. 

     He denied that Iron Men Steel Builders had an account with F.L

Davis Cash Lumber Company.  According to the claimant, Mr. Love

supervised the job-site a couple times a week.  With respect to the

instructions they received, the claimant testified:

A Sure.  We would build the whole building exactly the way
he wants it.  I mean, he would come out and let’s say that we
had done something, he would say, well, that's not the way
that I want it.  This is the way that we do it is this way,
you know, putting a board on, putting a piece of metal on, or
something like that.

Q So you would take it off.  What would you do, just redo
it exactly how he wanted it?

A The way that he wants it, yes, sir.

     Mr. Love paid the claimant with a check.  The claimant denied
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receiving any checks from Love’s Steel that were made out to Iron

Men Steel Builders.  According to the claimant, his checks were

made out to Jeremy Kirkendoll.  The claimant was paid once week,

every Friday.  At the time of his injury, he was making $12 an

hour.  He admitted to having received a holiday bonus from Love’s

Steel Buildings in 2010, in the form of a half a ham, a $15 dollar

give card from Walmart, and a $15 gift card to Chili’s. 

     The claimant admitted to having observed plumbers, and 

electricians on a Love’s Steel Buildings job site.  He denied that

any of these workers ever showed up at a job site using Mr. Love’s

personal vehicle or wearing a Love’s Steel T-shirt.  

     He further explained:

Q Whose tools did these plumbers and electricians use?

A They used their own tools.

Q Did you ever see a plumber or electrician open the tool
trailer at Love's Steel Building with a key of their own?

A No, sir.

     The claimant admitted to having to clean up after themselves,

and all of the contractors, such as the plumbers and electricians.

     He gave the following explanation of his injury, and events

following his injury:

A We were at work, and we was having to cut on a five-by-
five post.  We were putting up a pole barn, and we were
cutting on a five-by-five post.  Usually we used a chop saw,
but at the time the chop -- we didn't have the chop saw, and
we were instructed just to go ahead anyways.  So we were using
a Skil saw, Dustin was, and I was standing on top of the post
to make sure it didn't go nowhere.  And then when Dustin --
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I'm really not sure how it happened, but I just know that my
toes got chopped off.

Q And --
A It happened so quick, I mean, I remember vaguely part of
it, and I mean, it's --

Q Okay.  And you mentioned you were cutting a five-by-five
board with a Skil saw?

A Correct, yes, sir.

Q Whose Skil saw were you using at the time of the injury?

A Mr. Love's.

Q After the injury, how did you make it to the hospital
from the job site?

A Mr. Love's truck.

Q Okay.  Well, Jeremy, how soon after -- about how soon
after the date of the injury did you return to work?

A I'm not exactly sure when.  It was quite a few weeks
after.

Q Was it sometime after Christmas?

A Yes, I believe so.

Q And while you were off due to your injury, did you
receive any payment from Mr. Love from Love's Steel Buildings?

A Yes, I did.

Q How often would you receive payment from them?

A On Fridays, on Friday, he would write me a $300 check.

Q Okay.  And was there an invoice for this amount?

A I didn't personally write an invoice, but he had somebody
else on the crew write an invoice.

Q Okay.  Just like you were there working?

A Yes.
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     At the time that the claimant returned to work, he was 

required to sit in a chair because his foot was wrapped up and he

was still on crutches and had pins in his toes.  The claimant was

contacted by Mr. Love about returning to work.  According to the

claimant, he returned to work under these circumstances because Mr.

Love could not keep giving him money without him working, and he

had to provide for his family.  At the time that the claimant

returned to work, he wore “a house-shoe” on one foot, his other

foot was wrapped in “a special thing that the hospital had for his

foot.”

     As of the date of the hearing, the claimant testified he is

unable to wear shoes or boots.  According to the claimant, he has

to wear house-shoes.   The claimant testified that Mrs. (Marlinda)

Love, a co-owner, of Love’s Steel Buildings terminated them all

after he filed his workers’ compensation claim.  

     The claimant explained:

A Yes.  Mrs. Love called my phone and started, you know,
letting me have it because I filed for my workers'
compensation and just, more or less, told me that they can't
have people working for them that's going to sue them, and
told me I was no longer to come up -- not to come back to
work.

Q And did Mrs. Love, did she say you were fired after you
completed the current job, or was this to take effect
immediately?

A No, sir, it took effect immediately.

Q Okay.  Were you the only individual fired that day,
Jeremy?
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A I was not.  Also, Dustin Sellars, Eric Estes, and Hunter
Love was also fired the same day.

Q Okay.  And about how soon after filing your workers'
compensation claim would you say you were terminated?

A I believe immediately.

     Under cross-examination, the claimant admitted that when he 

met Mr. Love, he had some prior experience doing steel building

work.  He explained:

Q Okay.  Tell me when you first started building them, how
did you learn to do steel building?

A A friend of mine had asked me, do you want a job, and I
said, sure.  He said, it's making really good money.  We'll be
working out of town.  I said, let's go.  And so I went, and
they taught me the trade, and I worked with them for a long
time, and then I quit.  And then I started doing other things,
and then I met Mr. Love and started working for Mr. Love. 

Q He didn't have to teach you anything, did he?

A No, ma'am, he didn't.

     The claimant denied that Mr. Love sat down and talked with 

him and Dustin Sellars about how the business worked and explained

that under no uncertain terms that he would not be an employee.  He

admitted that he did not receive any health insurance benefits

connected with his work.  The claimant admitted that he obtained a

Certificate of Non-coverage on two different occasions.

     He agreed that Mr. Love has done a lot for him over the 

years.  The claimant admitted that Mr. Love has allowed him to go

to places such as F.L. Davis Lumber and purchase lumber for his own

personal use.
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Q Is it true, Jeremy, that you were paid by the job?

A That is not true.

Q You're telling us today that he, Mr. Love, told you that
you would be paid hourly?

A Yes, ma'am, because we would start a job.  We would end
a job.  We would be on three different jobs, you know.  We
would always get paid on Friday, no matter what, we would get
paid on Friday unless it was a holiday.

Q Was that at your request?

A No.  No, ma'am, that was at Mr. Love's request.

Q How long would a typical job take you?

A Four weeks.

Q Okay.  Isn't it true that you would be told how much you
would be paid for that job, and he gave you the option of
getting different payments, either some up front, some in the
middle --

A No, ma'am.

Q -- or all at the end?

A No, ma'am, that's not true.

Q Okay.  You could come and go as you wanted, couldn't you,
on a job?

A But we would have to call Mr. Love and, you know, explain
to him, but, yes.

Q And you set your own hours?

A No.  No, ma'am.

Q Could you work for other people?

A No.  Are you talking about as another job?

Q Right.

A No, ma'am.
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Q Did he tell you that you could not work for other people?

A I tried to explain to him that I was going to go to work
for somebody else.  And he told me just to go ahead, just go
ahead and do it, but this was -- you've got to understand,
though, I'm talking as an employee, because, you know, as an
employee, not as a sub-contractor.  Because me and Mr. Love
had -- we had words before, and I told him, I said, Mr. Love
-- I told Barry, I will find myself another job.  He said,
well, if you can go find yourself a better job, then that's
what you just need to do, you know.  But besides that, no.

Q When was that conversation?

A It was several months -- it was several months ago.

     The claimant denied having worked on a couple of buildings 

for Mr. Love or anyone else after his injury.  He specifically

denied having worked for Johnny’s Automotive after his injury.  

     With respect to his tools, the claimant testified that he 

only provided his own handbags and tool belt.  Besides that,

everything even down to the tape measure, Mr. Love provided it for

them. 

     He admitted that he began building his own house over a 

year ago.  The claimant’s house is half completed with no work

currently being performed on it.  He is unable to live in it

because there is no water, electricity, sewer, cabinets, sink or

toilet in the house. The claimant denied having touched the house

since his injury.

     The claimant testified:

Q If I understood your testimony correctly, though, you did
do some more buildings in December of 2011?

A No, ma'am, actually I had went and sat in a chair is what
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I did, because Mr. Love was requesting for me to come back to
work, because he couldn't continue paying me $300 a week and
me not come to work.

Q So in your mind, you went back to work?

A No, ma'am.  In Mr. Love's mind I went back to work; in my
mind, I was just sitting in a chair just giving my input.

Q How long did you do that?

A That was like one or two weeks.

    On redirect examination, the claimant stated that the last

level of education he completed was the sixth grade.  He denied

that he knows the difference in a W-2 and a 1099.  

     Upon examination by the Commission, the claimant denied that

he has ever owned his own business.  Nor has he ever been self-

employed.  The claimant stated that at the time of his injury, four

of them(claimant, Dustin Sellars, Eric Estes, and Hunter Love)

worked for Mr. Love.  According to the claimant, these young men

performed that same job that he performed.  These young men were

paid by the hour as well.  The claimant testified that the material

that he got for his personal use was used for the building of his

house.

     As of the date of the hearing, the claimant testified that 

his foot is swollen.  Therefore, he is unable to wear a shoe or

boot on it.  The claimant has been turned down for treatment with

Interfaith because he does not have a job.  According to the

claimant, he cannot pay his medical bills. He last saw a doctor in

December(2011).  
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     With respect to the current condition of his foot, the 

claimant testified:

A I'm having what they call phantom pains, and my big toe,
the blade cut across, all the way across my big toe.  It
actually almost cut it all the way off, but they saved it, and
it has no movement in it at all.  It's just, it's basically
dead.  So the only toe I have is this one, and it curves over
like that right there.  You can see the callus on it.

Q It is painful?

A Yeah, it's very painful, yes, ma'am.

Q And you can't wear a shoe?

A No, ma'am, I can't wear a shoe.

Q How long can you stand?

A I can stand maybe 15, 20 minutes before I have to sit
down.

     On recross examination, the claimant admitted that he 

primarily treated with Dr. Ghormley for his feet.  He agreed that

his wounds healed from the amputation within two or three months.

The claimant admitted that he was aware of a medical reported from

Dr. Ghormley dated November 29, 2011, wherein he indicated the

claimant could return to work in a few weeks once the wounds

healed.

   Dustin Sellars testified during the hearing.  He is the

claimant’s brother.  He previously worked for Love’s Steel

Buildings.  Mr. Sellars admitted that he signed a Certificate of

Non-coverage.  

     Mr. Sellars explained:
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Q What were the circumstances surrounding you signing this
paperwork, Justin?

A My understanding of it was that we signed it, so his
insurance wouldn’t go up.

Q Okay.  And who provided you with this paperwork?

A Barry Love.

Q Did you receive any instruction on how to fill out the
paperwork?

A Barry Love helped us fill them out.

Q Okay.  What business name is reflected on this paperwork?

A Sellars Steel Building.

Q And on the other piece, other certificate?

A Sellars Steel Building.

Q Okay.  So it's Sellars Steel Builders and Sellars Steel
Building?

A Okay.   I'm sorry.

Q Okay.  How did you come up with these business names?

A This is my last name, and just something --

Q Okay.  Dustin, on the job -- when you were on the job
site, what would you wear?  Would there be any type of
uniform?

A Yes, written out Love's Steel.
 
     Mr. Sellars stated he wore a shirt similar to this one every

day of the week.  According to Mr. Sellars, Mr. Love requested that

the wear a company shirt.  He stated that they worked Monday

through Friday, eight hours a day.  While working for Love’s Steel

Buildings, Mr. Sellars testified that they used tools such as a
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tractor, posthole diggers, shovels, and hammers.  He stated that

all of these tools belonged to Mr. Love.  Mr. Sellars testified

that he had full access to the tools and equipment belonging to

Love’s Steel Building.  He admitted that all four of them had a key

to the tool trailer belonging to Love’s Steel.  Mr. Sellars denied

that he was required to use any of his own tools. 

     According to Mr. Sellars, while on a job site for Love’s Steel

Buildings, Mr. Love showed up frequently and checked on the jobs to

make sure they were doing it to his requirements.  He testified

that Mr. Love was on the job site once or twice a week, and other

times he would be there every day.  

     Mr. Sellars testified:

Q Okay.  And, Dustin, what kind of supervision or
instruction would you receive from Mr. Love?  Can you give us
some examples?

A He would tell us exactly how he wanted it done.  If it
wasn't done to his specifications, he would make us change it.

Q Okay.  Dustin, how were you paid by Love's Steel?

A By a check every Friday.

Q Okay.  And how often did you receive a check from Love's
Steel that was made out to Sellars Steel Builders, or to
Sellars Steel Building?

A Never.

Q How often did you receive checks made out to you
personally --

A Every --

Q -- from Love's Steel Building?
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A -- every Friday for three and a half years.

Q Okay.  And was this check that you received every Friday
would this be based on a job that you completed, hours worked,
or some other measure?

A Hourly, we got paid by the hour.

Q Okay.  And, Dustin, how much were you getting an hour?

A $12 an hour.

Q How did you know you were getting paid $12 an hour?

A Barry told me that I was getting paid $12 an hour, and
that 14 would be the highest salary I could go.

Q Okay.  So what was max pay?

A $14 an hour.

Q And who told you this?

A Barry Love.

     He testified that his working relationship with Love’s Steel

Buildings ended on the day that the company received a letter that

the claimant had filed for workers’ compensation.  Mr. Sellars

explained:

Q Okay.  Did you receive word directly from Mr. Love and
Mrs. Love?

A His wife, Melinda Love.

Q Okay.  And did Mrs. Love, did she say that you were fired
after you finished the current job, or was it to take place
immediately?

A Right then.  Right then and there.

Q And, Dustin, were you the only individual that was fired
on that day?

A No, there was four of us fired that day.



19

Q Okay.  Who all was fired that day?

A Hunter Love, Jeremy Kirkendoll, Eric Estes, and Dustin
Sellars.

     On cross examination, Mr. Sellars admitted that he filed two

different Certificates of Non-coverage with the Workers’

Compensation Commission.  He denied having applied for these

certificates.  

     Mr. Sellars testified:

Q Did you yourself apply for these Certificates of Non-
Coverage?

A No, I didn't go out and fill them out, no.  Barry Love
approached me with a piece of paper and told me to fill it out
if I wanted to work for him.

Q Okay.  When you started working and putting up steel
buildings for Love's Steel, is it true that Mr. Love sat down
with you and with Jeremy at the same time to talk about his
company and your status?

A No.  What do you mean sat down and talked to us?  We had
safety meetings and everything every other Monday or so.

Q Did he explain to you under no uncertain terms that you
were not an employee?

A No.

     On redirect examination, Mr. Sellars denied that he was 

required to attend any special training or obtain any special

certifications in order to begin work at Love’s Steel.

     Upon examination by the Commission, Mr. Sellars stated that 

if he called-in, or was not going to show up for work on a certain

day, he had to inform Barry Love of this.  He denied ever being

self-employed.
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     Eric Estes testified on behalf of the claimant.  He is also 

the claimant’s brother.  Mr. Estes worked for Love’s Steel

Buildings some two years.  He admitted that he signed a Certificate

of Non-coverage in order to begin a working relationship with

Love’s Steel Buildings. 

     Mr. Estes explained:

Q So, Eric, what were the circumstances surrounding you
signing this paperwork?

A We had to sign the paper in order to work.

Q Okay.  So who provided you with this paperwork?

A Barry Love.

Q Did you receive any instruction on how to fill out this
paperwork?

A Yes, sir.

Q From whom?

A Barry Love.

Q What business names were placed on that paperwork, Eric?

A Estes Construction.

Q How did you come up with this business name?

A I was told to just make up a name.

Q Just made something up.  Okay.  Who told you to just make
something up?

A Barry Love.

     With respect to a uniform, Mr. Estes wore a Love’s Steel shirt

and blue jeans to the job site.  He stated that he wore a Love’s

Steel shirt to the job site every day.  According to Mr. Estes, Mr.



21

Love requested that he wear a company shirt.  Mr. Estes worked five

days a week, Monday through Friday.  

     While working for Love’s Steel Buildings, Mr. Estes used tools

such as a square, a pencil and a tape measure.  All of these tools

were provided by Mr. Love.  He verified that he had full access to

the tools and equipment of Love’s Steel Buildings.  Mr. Estes

admitted that had a key to the tool trailer.  

     He explained:

Q Okay.  Well, who all had a key?

A Me, Jeremy, Dustin, Hunter.

Q Okay.  So, Eric, what of your own personal tools were you
required to bring on a Love's Steel job site every day?

A None.

Q When on a job site for Love's Steel Buildings, would
there be any supervision?

A Once or twice a week, he would come in and check on
things.

Q Who would come in and check?

A Barry.

Q What kind of supervision or instruction would you receive
from Mr. Love?  Can you give us a specific example?

A Screw in the walls, and then clean up the job site.

Q Okay.

     He verified that he was paid via check by Love’s Steel 

Buildings, every Friday based on the hours he worked.  He was paid

$10.00 per hour.  Mr. Estes denied that he ever received a check
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from Love’s Steel Buildings made out the Estes Construction.  

     Mr. Estes verified that he was fired along with the claimant,

Justin [sic] and the claimant.  

     Under examination by the Commission, Mr. Estes verified that

he could quit work for Love’s Steel Buildings at anytime if he

chose to do so, without penalty or liability.  His job title was

general laborer.  He has never been in business himself or owned

his own company.

     Barry Love was called as a witness on behalf of the 

respondents.   Mr. Love testified:

Q Mr. Love, what do you do for a living?

A I own a small construction company in Clinton, Arkansas.
The type of work, scope of work performed is that we build
steel, small -- I oversee and general contractor over small
steel buildings, barn pole buildings, roofs, metal roof type,
new systems on new homes or bid on existing homes, so that
type of work and construction.

Q Okay.  The name of the company is Love's Steel Building,
correct?

A Yes.  Yes.

Q Can you tell us, from the dirt level up, what part your
company plays in getting a building put up?

A Most of the time, in most of my contracts that I do, I do
from the total contract as the, as, I guess you would call it
the general contractor.  I will put in writing in contracts
and then in a bid form submit that to a client.  And then if
we sign the contract, get deposit money, that starts the
process.  I will -- I am responsible for doing the concrete,
electrical, plumbing, if the buildings require those type of
services within that contract, and also be erecting a building
of that.  I use subcontractors in the whole existence of my
company.  I've never had employees, to this day do not have
employees whatsoever, and so I just use subcontractors from
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the concrete, again too the electrical, to the plumbing, to
installation of windows, to even the erecting of the
structures.

    Mr. Love denied that he has or ever had any employees.  He

testified that he carries workers’ compensation insurance because

as a licensed commercial and residential contractor, he is required

to do so.  Mr. Love denied that anyone is covered under this policy

because he has exempted himself from the policy.

    He stated that the claimant worked as an erector. Mr. Love

verified the claimant’s account of how they met.  With respect to

the erectors that Mr. Love employed:

Q Tell us, if you would, Mr. Love, how it works when you
have sole proprietors or independent contractors doing
erecting work for you.

A Right.  What I do there, and that again, I do not have
employees.  It was just a business strategy that I chose to --
chose to have.  So what I do, whenever any contractor that I
work with, again, from concrete to plumbing, to electrical,
and then even to the contractors who will build, they have to
have one of two things in order for us to -- even though I
have my own general liability under the entity of Love's Steel
Buildings and then also my workmen comp policy under Love's
Steel Buildings, these contractors also have to have one of
two things.  They either have, especially in today's, about
workmen's comp, they have to have one of two things.  They
either have to have their own workmen comp policy if it's a
business entity they have or sole proprietor.  It just means
that you work for yourself, or you have, you, with the State
of Arkansas, you're allowed to have the waiver form that you
waive the right.  So the contractor that I use for concrete,
the contractor I use for electrical and plumbing, all have
their own general liability, they have their contractor
license, they have their own workmen comp policy.   The
erectors, the erecting contractors, usually most of those that
I have used, all that I have used in the past in existence,
they have opted to get the waiver form, and that's what we
have, so, or they would not work for me.  That's what I tell
them.  Speaking directly to the erectors, you have to have one
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of the two to be legal in the state.  The State of Arkansas
requires this.  You're going to have your own workmen comp
policy, or you have to be registered with the State of
Arkansas that you waive the right.  With one of the two ways,
you have to be registered with the state.  That way, we're all
legal when we go to a job site with a signed contract.

Q Do you verify that each contractor has all of the
necessary paperwork, whether it be general liability or
workers' comp?

A Yes, I have to, yes, yes.

     According to Mr. Love, he explained to the claimant and the

others that he does not have employees.  He testified that he

explained to them that they were a sole proprietor and would have

to get their own workers’ compensation policy covering themselves

or opt to have the waiver form.  

   Mr. Love testified that he explained this process to the

claimant.  He testified that he also explained to the claimant that

he had to pay his own taxes.  He denied having paid the claimant by

the hour.  Mr. Love stated that he paid the claimant by the

invoice.

     He testified:

Q Did you ever tell him he would receive $12 an hour?

A When they first started here, here's what that
conversation was when they first started and were looking at
coming on line.  And the first job, as best I can recall, was
this gymnasium, was that I had told him that the current -- as
earlier testimony, there were five or six guys, the best I can
remember, five or six guys already working, contracting,
erecting, and putting a roof on.  Their system, and again it's
a very common system used in building and invoicing, but their
system is they keep up with their own amount of work, and that
those guys at that time, they have told me what they're doing.
They charge like $12 an hour, and they keep that up.  They
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develop that throughout the work week.  They can come and go
as they want to.  They set their own schedule.  They do have
their own basic hand tools, but they can come and go as they
want to, but they do that.  But at the end, they had asked us
earlier, and I agreed to this, some of these jobs may last
three days; some of them may last four weeks.  And it's
perfectly fine with me for families and to help cash flow,
especially of the ones who are contracting with you, which is
fine.  Some ask if they can have draws up front, some like to
draw each week, and then that's perfectly fine with me.  You
just keep up.  Give me an invoice total, and then I write a
check for that invoice.

Q Did Jeremy request to be paid weekly?

A When we discussed that, yes, I -- the request on that was
to, again, to help families' cash flow and to go ahead and be
paid on a weekly basis would greatly help them, so, yes.

Q Did any of your contractors just ask to be paid at the
end of the job?

A Some do, yes, yes.

Q Do some require some money up front?

A I have some that require some up front.  Some I have such
a good relationship with, an example of this, like with my
concrete contractor, that he -- I just tell him I have a job,
I need this floor poured and I'll provide him with plans.  I
do initiate -- again, I'm overseeing the whole thing.  As a
general contractor, I would initiate and give him what's
called the anchor bolt foundation plans along with the anchor
bolts.  He goes, he pours it, and then he just gives me an
invoice, and then I pay that.  And he never even discusses
money up front.  See, it's so -- in the industry, or for what
I do, it's a combination of things.  You know, there's two or
three different ways that that is done.  Did I answer your
question?

Q Yes.

     Mr. Love admitted to giving some instructions to the 

claimant.  He admitted that he went out to the job sites.  Upon

being asked as how often he went to the job site, Mr. Love stated,
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in relevant part, “As need. Sometimes, as earlier testimony 

stated, maybe once or twice a week, and then sometimes I might not

even go that week.  If something was needed, a material, or there

might be a mistake....”

     He admitted that Love’s Steel committed to cleaning up the 

job sites.  Mr. Love denied that he provided absolutely all of the

tools that these guys used.  

     Mr. Love testified:

Q Tell me, what tools were used, and who owned which one.

A Most of the tools were mine provided by Love's Steel.
The trailers, the backhoe, the tractor referred to, all the
big tools and a lot of the small tools.  A lot of the drills
and what's called the nibbler.   The nibbler is a hand tool
that's used.  It's an $800 tool.  So there's no sense that
everybody would have an $800 tool.  What the other contractors
would bring is their own, and testimony has already been given
today, like their own handbags, their own tools.  They did
bring their own tape measures; they did bring some of their
own steel working tools, some of their own drills were there.
 And we mix, and everyone did have access to the tool trailer.
And they could keep their tools, and we kept tools together in
there.  My concrete man, and I would like for this to go on
record, the contractor, Lonnie Treece Construction on concrete
has a key to my backhoe.  We just trust each other and have
that type of a relationship that we have access to one
another's tools, and we share them.

     He denied that he set the claimant’s and the others working

hours.  Mr. Love denied that he forced them to sign a Certificate

of Non-coverage.  However, he admitted to assisting them with

completing this form, and printing the form off for them by going

to the Arkansas Workers’ Compensation Commission website.

     Regarding the claimant’s absences:
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Q Did Jeremy have to call you if he was going to not come
to a job site?

A He called me.  We talked.  It was not -- I never mandated
or dictated those guys, anyone to call me.  The communication,
the reason behind the communication that we did talk, and
other testimony was given was from a planning standpoint,
just, you know, to plan.  You guys are not going to be there,
you know, one or two are going to miss, and then, you know,
how you, you know, how are you going to work, how are you
going to do this?  So it was never mandated that you have to
do anything, that you have to call, as it's been rumors into
that.  So, no, they did not have to do that if they did not
want to.  I'll work closely, we do communicate, and I'll work
closely with all my subcontractors, everybody.  So we do call
and talk to one another.

     Mr. Love admitted that after the claimant’s injury, he paid

the claimant so that he could have some money for food.  He stated

that the claimant did return to work and worked on three buildings

after his injury.  Mr. Love denied that the claimant just sat

around and did no work.       

     However, he testified:

Q So there were three complete buildings that he did the
jobs?

A Well, roofs, jobs.  Let's define it as jobs, building
packages where we have steel roofs, and that we put on homes.

Q Are you aware of him doing any steel building work for
anyone else after the injury?

A Not that I can recall that he's done after.  I mean,
these erectors also, just like all my subcontractors, they do
not work exclusively for me.  I know there's been testimony
given that, you know, for two and a half, three, three and a
half years, we would work 40 hours a week for Love's Steel.
We worked a lot together, but these erectors, and then in this
case, and Jeremy, Jeremy has worked for other people, does
work for other people.   They contract it.  That's why they're
independent contractors.  They do invoice.  This Johnny's
Automotive that was brought up earlier, if I may address that.
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     He stated that it was primarily the claimant’s idea for them

to wear T-shirts to the job site.  Mr. Love admitted that he and

his wife have T-shirts.  According to Mr. Love, he has given T-

shirts to his friend, who owns a cleaners, and his wife’s students.

He denied that he mandated that they wear T-shirts.  

   On cross examination, Mr. Love admitted that although he

mentioned that the claimant worked for Johnny’s Automotive, he

cannot provide any records for the work that the claimant

performed.     

     Mr. Love testified:

Q Okay.  Okay.  Fair enough.  Did you ever receive any bids
from Iron Man Steel Builders?

A I can't -- I cannot recall.

Q Okay.  How about, did you ever receive a bid from Estes
Construction?

A I do -- no.

Q Did you ever receive a bid from Sellars Steel Builders or
     Sellars Steel Building?

A No, I  did not.

     He essentially denied that he asked for a surety bond from the

claimant.  Mr. Love denied having ever submitted an invoice to Iron

Man Builders, Estes Construction, Sellars Steel Buildings or any of

the other companies. 

     Mr. Love testified:

Q And you mentioned, you know, that Jeremy and others, they
would kind of clean up and do, you know, they would clean up
around, if they needed to.  Is cleaning erecting a steel
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building?

A It's part of the scope of work.

Q Is cleaning done with erecting a steel building?

A It's part of it.

     He agreed that some of the referenced invoices from F.L. 

Davis Cash Lumber was for a loan of some sort to the claimant for

a personal project. 

     A review of the medical records demonstrates that the  

claimant sought treatment on October 31, 2011 from Conway Regional

Heath System under the care of Dr. Tod Ghormley.  An operative

report states, in relevant part:

PREOPERATIVE DIAGNOSIS:
Right foot amputations of the fourth toe, amputation of the
third to toe, near amputation of the second toe, and
laceration of the extensor tendons to the second and first
toe.

POSTOPERATIVE DIAGNOSIS:
Right foot amputations of the fourth toe, amputation of the
third to toe, near amputation of the second toe, and
laceration of the extensor tendons to the second and first
toe.  

OPERATION:
Incision and debridement (I and D) of the foot and revision of
amputation of the third toe with removal of the toe that was
hanging on by the skin, transfixation of the second first toe
and repair of extensor tendons.

     The claimant saw Dr. Ghormley on November 29, 2011 for follow-

up care of his right foot injury.  According to these clinical

notes, the claimant underwent a second surgery to the right foot,

on November 16, 2011, in the form of right second toe amputation,
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at the base of the proximal phalanx.  At that time, the claimant

reported that he was in “horrible pain.”  Dr. Ghormley stated:

PLAN:  
Prescriptions: No data for prescription
Remove K wire from great toe and we will begin motion in 2
weeks.  Patient to continue with postop shoe.  May return to
work in a few weeks once the wounds are healed.  Return to
clinic in 4 weeks for final checkup.

     A review of the documentary evidence of record demonstrates

that the claimant received a Form 1099, for 2011 wages earned.

                           ADJUDICATION

A. Jurisdiction

     Here, it is undisputed that the claimant sustained an injury

to his right foot, in the form of amputations of some of his toes.

However, the respondents contend that the claimant was an

independent contractor, and not an employee of Love’s Steel

Buildings.   

    The determination of whether, at the time of an injury, an

individual was an independent contractor or an employee depends on

the facts of the case. Franklin v. Arkansas Kraft, Inc., 5 Ark.

App. 264, 635 S.W.2d 286 (1982). The resolution of whether an

individual is an independent contractor or an employee requires an

analysis of the factors related to the employer’s right to control

and of factors related to the relationship of the work to the

asserted employer’s business. 

    In making a determination, the Commission must look at the

factors outlined in D. B. Griffen Warehouse, Inc. v. Sanders, 336



31

Ark. 456, 986 S.W.2d 836 (1999) citing §220 of the Restatement

(Second) of Agency: 

1. the extent of control which, by the agreement,
the master may exercise over the details of
the work;

2. whether or not the one employed is engaged in
a distinct occupation or business;

3. the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;

4. the skill required in the particular
occupation;

5. whether the employer or the workman supplies
the instrumentalities, tools, and the place of
work for the person doing the work;

6. the length of time for which the person is
employed;

7. the method of payment, whether by the time or
by the job;

8. whether or not the work is a part of the
regular business of the employer;

9. whether or not the parties believe they are
creating the relation of master and servant;
and

10. whether the principal is or is not in
business.

     After weighing the evidence impartially and without giving 

the benefit of the doubt to either party, I find that the claimant

proved by a preponderance of the evidence that he was an employee

of Love’s Steel Buildings, rather than an independent contractor.

The facts establishing this finding are that the claimant performed
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unskilled labor, as a erector; that the claimant was paid by the

hour($12.00 per hour); that either party could terminate the

employment relationship at any time without penalty or liability

(which was clearly done here, the claimant was terminated after he

filed a workers’ comp claim); that the claimant did not work for

anyone else during this period of time; that the employer provided

all the primary and necessary tools, materials, and

equipment(tractor, backhoe, trailers, nibbler, tape measure, saws,

and levels) needed to perform the work; that Mr. Love instructed

the claimant (directly and/or indirectly) on what work needed to be

performed each day and primarily controlled most all aspects of the

work; that claimant has never owned his own steel business despite

having obtained Certificates of Non-coverage; that the work the

claimant performed was an integral part of the regular business of

Love’s Steel Buildings, and the length of time for which the

claimant was employed was for an indefinite period of time. (See

full discussion above).

    Under such circumstances, I find that the claimant was an

employee of Love’s Steel Buildings rather than an independent

contractor, despite what the parties may have termed this

employment relationship.  I realize that the claimant received a

Form 1099 for the work performed, and obtained Certificates of Non-

coverage; however, the aforementioned is not determinative of the

employment relationship of the parties.
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     I am also cognizant of the fact that the claimant was allowed

to use Mr. Love’s account to purchase lumber for his own personal

use.  However, the evidence demonstrates that these materials were

used by claimant for the construction of his new residence.  The

claimant admitted that Mr. Love was very generous to him.  This is

also evidenced by the substantial amount of lumber Mr. Love allowed

the claimant to obtain using his account. 

     The next issue for determination is whether the respondent-

employer regularly employed three or more employees at the time of

the claimant’s injury.  

      The claimant must now prove by a preponderance of the 

evidence that the respondent-employer employed the requisite number

of employee to be covered by the Arkansas Workers’ Compensation

Act.  Specifically, an injured worker must prove that the employer

regularly employed three or more employees.  Ark. Code Ann. § 11-9-

102 (11)(A).   

    Here, the evidence demonstrates that at the time of the

claimant’s injury on October 31, 2011, at least three other

workers, namely, Dustin Sellars, Eric Estes, and Hunter Love, were

performing work under identical circumstances as the claimant.  

I find that the witnesses (the claimant, Mr. Sellars, and Mr.

Estes)gave credible testimony regarding their working relationship

with Love’s Steel Buildings.  In any event, using the above factors

previously cited, I find that the preponderance of the evidence
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clearly demonstrates that all three of these young men and the

claimant were employees of Love’s Steel Buildings.  As such, the

claimant has met his burden of proof that the employer regularly

employed three or more employees at the time of his injury.  

     As a result, I find that the employer and employee in this

case are subject to the provisions of the Arkansas Workers’

Compensation Act.

B.  Medical Benefits

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a). 

     In the instant matter, I find that the claimant proved by a

preponderance of the evidence that all the medical treatment of

record for his compensable injury was reasonable and necessary in

relation to the injury received by him on October 31, 2011. 

Specifically, all of the medical treatment of record for his

compensable right foot injury was geared toward evaluating,

diagnosing, and treating the claimant’s compensable injury pursuant

to Ark. Code Ann. § 11-9-508(a).  Therefore, respondents are liable

for all the treatment of record for the claimant’s compensable

injury.  

     At the time of the hearing, the claimant credibly testified

that he continues with pain and swelling of the right foot.  His

testimony also demonstrates that he is unable to wear a shoe or
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boot on this foot.  No evidence to the contrary has been presented.

Therefore, under these circumstances, I find that the claimant

proved his entitlement to additional medical treatment for his

right foot injury.      

C.  Temporary Total Disability Compensation 

     The claimant also contends that he is entitled to temporary 

total disability compensation from November 1, 2011 through

December 30, 2011. 

     Here, the claimant’s injury is a scheduled injury.  An 

employee with a scheduled injury is to receive compensation for

temporary total disability during the healing period or until the

employee returns to work, whichever occurs first. Wheeler Constr.

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). 

     In the present matter, the claimant proved his entitlement to

temporary total disability from November 1, 2011, until December

31, 2011.

     The claimant underwent surgery to his right foot on the day of

the incident, under the care of Dr. Ghormley.   On November 16,

2011, the claimant underwent a second surgery to his right foot, in

the form of “a right second toe amputation, at the base of the

proximal phalanx.”   On November 29, 2011, the claimant complained

of symptoms(horrible pain) relating to his right foot to Dr.

Ghormley.  At that time, Dr. Ghormley stated that the claimant

could return to work in a “few weeks once his wounds are healed.”
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His testimony demonstrates that his wounds healed from the

amputations within two or three months.  The claimant testified

returned to work for the respondent-employment some time after

Christmas(2011).

     Based on the foregoing, I find that the claimant proved his

entitlement to temporary total disability compensation from

November 30, 2011, until the time that he returned to work for the

respondent-employer. 

D.  Attorney’s Fee

      The parties stipulated that this claim has been controverted

in its entirety.  Therefore, I thus find that the claimant’s

attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to the claimant, pursuant to Ark.

Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer relationship existed at all  
    relevant times, including October 31, 2011.

3.  The preponderance of the evidence demonstrates that     
    the claimant was an employee of Love’s Steel Buildings,

         Incorporated.  

4.  Love’s Steel Buildings, Incorporated, employed three
         or more employees, at the time of the claimant’s
         compensable incident. 
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5.  The claimant proved by a preponderance of the      
    evidence his entitlement to all the medical 

         treatment of record pursuant to Ark. Code Ann. 
         § 11-9-508(a).  The claimant also proved his 
         entitlement to additional medical treatment for 
         his compensable foot injury of October 31, 2011. 

     6.  The claimant proved his entitlement to temporary        
         total disability compensation from November 1, 2011, 
         until the time that he returned to work for the 
         respondent-employer.

     7.  This claim has been controverted in its entirety.       

     8.  The claimant’s attorney is entitled to a controverted  
         attorney’s fee on all indemnity benefits awarded 
         herein, pursuant to Ark. Code Ann. § 11-9-715.   

                              AWARD
 
     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in this

Opinion.  

     Maximum attorney fees are herein awarded to the claimant’s 

attorney on the controverted indemnity benefits, pursuant to Ark.

Code Ann. § 11-9-715.    

      All benefits herein awarded which have heretofore accrued are

payable in lump sum without discount.  

     This award herein awarded shall bear the maximum legal 

interest rate until paid. 

     The claimant’s attorney is entitled to a 25% attorney’s fee 

on the indemnity benefits awarded herein, one-half of which is to

be paid the claimant and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715.     

     IT IS SO ORDERED.
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__________________________
         CHANDRA HICKS

Administrative Law Judge
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