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Hearing before Chief Administrative Law Judge David Greenbaum on May 25,
2012, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. J. Matthew Coe, Attorney-at-Law, West Memphis,
Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted May 25, 2012, to determine whether the claimant

was entitled to additional workers’ compensation benefits, specifically, permanent

partial disability benefits as set out below.

This claim has been the subject of a prior hearing before another

Administrative Law Judge on September 30, 2011.  An Opinion and Order was filed

on November 8, 2011.  No appeal was taken from the prior decision by either party.

Thereafter, a request for additional benefits was filed by the claimant, at which time

the claim was reassigned to this Administrative Law Judge. 

A prehearing conference was conducted in the claim on March 28, 2012, and

a Prehearing Order was filed on March 29, 2012.  At the hearing, the parties
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announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the March 29, 2012, Prehearing Order.  A copy of the Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all

relevant times, including August 29, 2009; that the claimant sustained a

compensable back injury on said date; that she earned sufficient wages to entitle

her to compensation rates of $392.00 per week for temporary total disability and

$294.00 for permanent partial disability; and that the claim had been controverted

in its entirety for purposes of attorney’s fees.  It was further agreed that no appeal

was taken by either party to the Administrative Law Judge Opinion filed November

8, 2011, which was a final decision and the law of the case.

By agreement of the parties, the following issues were presented for

determination:

1. The amount of claimant’s permanent impairment, sustained as a result of the
compression fracture at L4, which resulted from the August 29, 2009,
admitted injury.

2. Whether the claimant was entitled to wage-loss disability.

Claimant contended, in summary, that she was entitled to a ten percent

(10%) physical impairment, assigned by Dr. Saer, together with wage-loss disability

in an amount to be determined by this Commission.  The claimant requested a

controverted attorney’s fee on any additional benefits awarded.

The respondents contended that the ten percent (10%) rating of Dr. Saer
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was improper in light of the claimant’s injury and physical complaints.  Specifically,

respondents maintained that because the claimant did not voice any complaints of

radiculopathy, she was limited to a five percent (5%) whole body impairment.  In

addition, respondents contended that the claimant was not entitled to any wage-loss

disability in excess of her impairment rating.

Subsequent to the filing of the Prehearing Order in this claim and the

scheduling of the hearing, the claimant, by and through her attorney, filed a Motion

for Contempt, Fines, Penalties, and Attorney’s Fees requesting that the Motion be

added to the issues to be litigated at the May 25, 2012, hearing.  The subject of

claimant’s Motion concerned conditional payments made by Medicare for some of

the claimant’s medical treatment which the prior Opinion found was the liability of

the respondents.  In response to claimant’s Motion, respondents acknowledged that

it was responsible for payment of the bills while pointing out that it had not

reimbursed Medicare, to date, because Medicare had specifically requested that

respondents refrain from making any payments until there was either a settlement

of the claim or a final judgment concerning the benefits awarded.  Respondents

specifically objected to adding any additional issues to the within hearing.  I

specifically declined to add any additional issues for the following reasons.  First,

I questioned this Commission’s jurisdiction to address conditional payments made

by another provider without said provider being joined as a party.  I further

questioned this Commission’s jurisdiction to address issues governed by federal
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law.  In addition, I refused to add an issue that was not timely raised and agreed to

by both parties. 

The claimant testified in her own behalf.  Melinda Cox and Tammie Hester

were called as witnesses by the respondents.  The record is composed solely of the

transcript of the May 25, 2012, hearing containing two (2) respondents’ exhibits,

specifically, copies of a table taken from the AMA, Guides to the Evaluation of

Permanent Impairment, 4th Edition, and a Labor Market Survey Report proffered by

respondents which was authored by Melinda Cox, a vocational case manager for

Corvel retained by respondents to conduct the survey.  The exhibits which were

introduced as “Respondent’s Exhibit 1" and “Respondent’s Exhibit 2,” respectively.

In addition, at the request of the parties, the transcript of the prior hearing

conducted on September 30, 2011, as well as the decision of the Administrative

Law Judge were incorporated by reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant’s healing period ended on or before April 8, 2010, at which

time Dr. Edward H. Saer assessed a ten percent (10%) whole body

impairment, for a compression fracture at L4 as reflected by “Claimant’s

Exhibit 1,” page 19 of the September 30, 2011, transcript.

4. The claimant has proven, by a preponderance of the credible evidence, that

she is entitled to the ten percent (10%) physical impairment assigned by Dr.

Saer as the result of the compression fracture she sustained related to her

August 29, 2009, compensable injury.

5. The claimant has failed to prove, by a preponderance of the evidence, that

she is entitled to any wage-loss disability as a result of her admitted injury.

6. Issues not addressed herein are specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As previously

noted, this claim was the subject of a prior hearing conducted on September 30,

2011.  An Opinion and Order was filed on November 8, 2011, which is now a final

decision and the law of the case.  I feel compelled to point out that all of the medical

evidence addressing the issues presented at the May 25, 2012, hearing are

contained in the transcript of the September 30, 2011, hearing.  No new medical

evidence was submitted by either party.  I feel compelled to further point out that the

issue of claimant’s entitlement to a permanent impairment rating was raised in the
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prior Prehearing Order, filed April 26, 2011, and contained in the prior record as

“Commission’s Exhibit 1;” however, for some unexplained reason, claimant’s

entitlement to the ten percent (10%) impairment rating was not addressed.  Again,

both parties rely on the prior medical evidence to support their respective

contentions on the extent of physical impairment.  The claimant contended that she

was entitled to the full ten percent (10%) assigned by Dr. Saer.  Respondents

maintained that the claimant was limited to a five percent (5%) impairment because

the claimant did not voice any complaints of radiculopathy.  Respondents rely on

Table 72 of the DRE Lumbosacral Spine Impairment Categories which was

introduced as “Respondent’s Exhibit 1.”  While I can appreciate how respondents

reached its conclusion, it is not supported by the record as a whole.  Respondents

failed to consider the DRE Lumbosacral Spine Impairment III relied upon by Dr.

Saer in assessing impairment.  As will be set out further below, the claimant’s

compression fracture was greater than twenty-five percent (25%) of the involved

vertebral body which would entitle the claimant to the ten percent (10%) impairment

assigned by Dr. Saer.  Accordingly, I find that the medical evidence supports the

claimant’s contention concerning impairment.  However, I  find that the claimant has

failed to prove entitlement to any wage-loss disability.

The claimant, Patricia A. Kile, testified in her own behalf.  The claimant is

seventy-eight (78) years old (D.O.B. July 11, 1934).  The claimant has a high

school education.  The claimant is an extremely nice, bright, and articulate lady.
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The claimant’s work experience is extremely limited.  After graduating from high

school, the claimant worked for Business Men’s Assurance Company (BMA), as a

document processor.  Thereafter, the claimant was a stay-at-home mom.  Following

a divorce in 1979, the claimant opened her own bed and breakfast in Eureka

Springs, Arkansas, a business that she operated until 2001.  In 2001, the claimant

was contacted by a friend and offered a position with the respondent-employer

which she accepted and held until sustaining her admitted injury on August 29,

2009.  The claimant was hired as a care-giver and companion for Rose Stuckey, the

matriarch  for  the  employer.   Although the claimant was one of Ms. Stuckey’s

care-givers, Ms. Stuckey was provided other needed care while the claimant acted

primarily as a day-to-day companion.  The claimant’s activities consisted primarily

of taking Ms. Stuckey on trips, going to the casinos, going to the horse-races, to the

movies, and to various restaurants.  The claimant related the following conversation

when she was hired to work for the respondent-employer:  “Bascially, Pat, we want

you to entertain Mama.”  (Tr.19)

At the time the claimant was hired to work for the respondent, she was

drawing social security retirement.  The claimant candidly acknowledged that she

could return to work in a sedentary job similar to the one that she held with the

employer herein; however, that job is no longer available because Ms. Stuckey’s

health deteriorated, forcing her into a nursing home.  In fact, the prior record

reflects that because the claimant could not return to her previous employment with
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the respondents herein, she applied for unemployment compensation in February,

2010, and received unemployment benefits through July, 2011.  (Tr.32, 39)

Melinda Cox, a witness called by the respondents, is a vocational case

manager and case manager supervisor for Corvel.  Ms. Cox prepared a Labor

Market Survey Report for the respondent herein.  Following a review of the

claimant’s deposition, together with medical records from Dr. Saer, Ms. Cox

indentified a number of jobs within the claimant’s physical abilities whichshe felt the

claimant could perform.  While I am not persuaded that the claimant could obtain

any of the jobs identified in a competitive job market, based in large part of the

claimant’s age, I found the testimony of Ms. Cox to have little probative value.  In

my opinion, the claimant’s inability to secure suitable employment is related to

economic factors and her age rather than any physical restrictions.

PERMANENT IMPAIRMENT

It is undisputed that the claimant sustained a compression fracture at L4

resulting from her August 29, 2009, admitted injury.  The dispute relative to this

issue concerned the interpretation of the AMA, Guides to the Evaluation of

Permanent Impairment, 4th Edition.  Respondents rely solely on Table 72 introduced

at the hearing as “Respondent’s Exhibit 1," together with the claimant’s failure to

voice any complaints of radiculopathy to Dr. Saer.  Respondents have failed to

review the appropriate guides relied upon by Dr. Saer.

In his April 8, 2010, report, Dr. Saer assesses permanent impairment as
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follows:

Ms. Kile has been seen and treated for a compression fracture at L4.
She has 10% whole body impairment, using AMA guides fourth
edition (DRE) lumbosacral category III.  (Cl. Ex. 1, p.19)

Contemporaneous with Dr. Saer’s assessment, his office note of claimant’s

last visit on April 8, 2010, does contain language relied upon by the respondents

which states that the claimant was not having any radicular pain at the time of her

final follow-up.  However, respondents appeared to ignore the radiographic report

relied upon by Dr. Saer in assessing her impairment.  The office note is set out, in

its entirety below:

OFFICE VISIT

FOLLOWUP VISIT:
Ms. Kile is seen in followup.  She has been treated for a compression
fracture at L4.  I last saw her on September 10th.  Her history was
outlined previously.

She is still using a light elastic abdominal support most of the time.
She says her back feels tired and “wrung out” after she gets up stairs
around a little in the morning.  It feels better after she rests and she
will get up and do a little bit more.

She is not having any radicular pain.  She reports no numbness,
tingling or weakness in the lower extremities.

She has a 4-prong cane which she uses in the right hand sometimes
especially if she is going to be walking any distance.  If she is just
walking a short distance, she does not use it.

PHYSICAL EXAMINATION:
She is an elderly woman who is alert and cooperative.  She gets up
and down without assistance and walks well in the exam room without
the cane.
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Her back is not particularly tender.  She has relatively normal sagittal
contours.  Motion is relatively good with no spasm.

RADIOGRAPHIC REPORT:
AP, lateral and lumbar films today show diffuse osteopenia.  She has
superior endplate compression at L4 that is a little less than 50%.
We do not see the L1 and L2 levels very well.

IMPRESSION:
Compression fracture at L4

PLAN:
I think her fracture has healed and at this point, I think it would be
helpful for her to see a therapist and start on some gentle back
strengthening exercises.

I do think she needs to limit her activities some in the future.  Doing
anything strenuous, especially bending and lifting, is not going to be
good for her.

I told her that if she does ever sustain another compression fracture,
I would not just watch it but would go ahead and do a vertebroplasty
or kyphoplasty early on.  (Cl. Ex. 1, pp.17-18)(Emphasis supplied)

As reflected by Dr. Saer’s impairment rating, his assessment of impairment

is based upon DRE Lumbosacral Category III of the Guides to the Evaluation of

Permanent Impairment, page 3/102 which provides:

Structural Inclusions: (1) 25% to 50% compression of one vertebral
body; (2) posterior element fracture, but not fracture of transverse or
spinous process, with displacement disrupting the spinal canal healed
without loss of structural integrity.  Radiculopathy may or may not be
present.

Impairment for the foregoing Category III is ten percent (10%) to the whole

person.  It must be noted that under the DRE Lumbosacral Category II, a minor

impairment is considered a structural inclusion of less than twenty-five percent
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(25%) compression of one vetrebral body which equates to an impairment of five

percent (5%).

Objective measurable findings in Dr. Saer’s radiology report reflects that the

claimant sustained slightly less than a fifty percent (50%) compression of L4

vertebral body.  Accordingly, the claimant is entitled to a ten percent (10%)

impairment rather than the five percent (5%) acknowledged by the respondents.

WAGE-LOSS DISABILITY

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232,58 S.W.3d 848 (2001).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage-loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage-loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence, and

any other matters which may reasonably be expected to affect the worker’s future

earning power.  Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).  A

claimant’s lack of interest in pursuing employment with her employer and negative
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attitude in looking for work are impediments to our full assessment of wage-loss.

Emerson Electric v. Gaston, supra.

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276 (1982).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)     Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b)     If any compensable injury combines with a pre-existing disease or condition
or the natural process of aging to cause or prolong disability or a need for
treatment, permanent benefits shall be payable for the resultant condition only if the
compensable injury is the major cause of the permanent disability or need for
treatment.

“Major cause” is defined as more than fifty percent (50%) of the cause.  Ark.

Code Ann. §11-9-102(14) (Repl. 2002).

The claimant is seventy-eight (78) years old.  In my opinion, prior to the

claimant’s compensable injury, due primarily to her age, she was only physically

able to perform sedentary employment.  The claimant is still physically able to

perform work in the sedentary category.  Her efforts at obtaining employment have

been restricted, in part, because of her age and, in part, due to a poor economy.

The prior record reflects that the claimant applied for and received unemployment

compensation showing that she was ready and physically able to return to gainful
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employment.  The claimant candidly conceded that if she could find work similar to

the work that she was performing at the time of her injury, she could perform such

work.  Accordingly, I find that the claimant has failed to prove, by a preponderance

of the credible evidence, that she is entitled to wage-loss disability.

AWARD

Respondent, AG-Comp Self-Insured Claims, is hereby directed and ordered

to pay, to the claimant, permanent impairment benefits at the rate of $294.00 per

week beginning April 8, 2010, and continuing for 45 weeks, representing a ten

percent (10%) whole body impairment.

All benefits having accrued, respondents are to pay same in lump sum and

without discount.

Additionally, claimant’s attorney, Mr. J. Matthew Coe, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, one-half (½) to be paid by

the claimant out of benefits awarded, and one-half (½) to be paid by the

respondents pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


