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STATEMENT OF THE CASE

A hearing was conducted on April 9, 2012 to determine wether the claimant

was entitled to additional benefits, specifically, additional medical treatment. 

This claim has an extremely lengthy procedural history and has been the

subject of two previous hearings, which were conducted on January 25, 2010 and

February 14, 2011. The January 25, 2010 hearing concerned an issue of whether

the claimant was entitled to additional medical treatment in the form of lap-band

surgery, which had been recommended by her treating physician. An opinion was

entered finding that the lap band surgery was not reasonably necessary. The sole

issue presented for determination at the February 14, 2011 hearing concerned



-2-

whether the claimant was permanently and  totally disabled as a result of her

bilateral knee injuries. An opinion was entered finding that the claimant failed to

prove entitlement to permanent total disability. The prior opinions are now final

decisions and the law of the case. 

Most recently a prehearing conference was conducted in this claim on

February 1, 2012, and a Prehearing Order was filed on said date.  At the hearing,

the parties announced that the stipulations, issues, as well as their respective

contentions were properly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part of

the record without objection.

It was stipulated that the employee/employer relationship existed at all

relevant times, including August 9, 2004; that the claimant sustained a

compensable right knee injury on said date; that in addition, the claimant sustained

a left knee injury as a compensable consequence of the admitted injury; that the

claimant had undergone bilateral total knee replacements, which respondents

accepted and paid; that the claimants average weekly wage was sufficient to entitle

her to disability benefits at the rate of $279 per week for temporary total disability

and $209 per week for permanent partial disability; that respondents paid

appropriate temporary total disability and permanent partial disability benefits, to

date; and that respondents had specifically controverted any medical treatment and

medications requested related to the claimant’s back complaints. 
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By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to additional medical treatment, including, but not

limited to additional medical treatment related to the claimant’s admitted bilateral

knee injuries, but, also diagnostic studies and treatment related to the claimant’s

low back complaints.

Claimant contended, in summary, that her primary treating physician, Dr.

Scott Bowen had recommended additional medications, which respondents had

failed and/or refused to honor. The claimant pointed out that Dr. Bowen had also

recommended a neurosurgical consultation and additional diagnostic studies

related to the claimants back problem which she maintained were a compensable

consequence of her admitted knee injuries, specifically, as a result of an altered

gait related to the bilateral knee surgeries. The claimant further contended that

respondents had failed and/or refused to authorize the claimant to obtain follow up

treatment by Dr. Bowen for any purpose by failing to authorize any such treatment.

The respondent contended that any treatment and medications related to the

claimant’s back were not reasonably necessary or related to the claimant’s

compensable knee injuries, and, further, that claimant’s back condition was not a

compensable consequence thereof. Respondents asserted that it had not

controverted medical treatment related to the claimant’s knees. During the hearing,

respondents for the first time raised an affirmative defense that the claim for

medical benefits related to the back was barred by statute of limitations.
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Respondents contended that because the claimant was maintaining that she injured

her back as a result of an event that occurred on August 9, 2004, and, that no new

Commission form AR-C had been filed, the statute had run. (TR 28)

Although, I find that respondents did not timely raise the issue concerning

whether the back claim is barred by time, this untimely assertion is not critical

because it is herein concluded that the claimant has failed to prove that she

sustained a compensable back injury arising out of and during the course of her

employment with the Pulaski County Special School District. 

The claimant testified in her own behalf.  Melanie Tipton was called as a

witness by respondents.  The record is composed solely of the transcript of the April

9, 2012, hearing containing several exhibits. At the claimant’s request, the

transcripts of the prior hearing were incorporated by reference and made a part of

the record herein in order to have a comprehensive medical packet. However, I did

not find the medical evidence in the prior hearings to have any probative value to

the immediate dispute. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before this Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that

the recommended diagnostic testing and treatment related to the claimants

low back complaints are causally related to her admitted bilateral knee

injuries.

4. The claimant has failed to prove that her back problems are a compensable

consequence of her admitted injuries.  

5. The claimant is entitled to continued reasonably necessary medical

treatment for her compensable knee injuries, including, but not limited to

prescription medications prescribed by Dr. Scott Bowen to treat the

claimant’s bilateral knee injuries.

DISCUSSION

As previously noted, this claim has a lengthy procedural history and has

been the subject of two prior hearings. The issues previously litigated are now final

decisions and the law of the case. The issue currently before this Commission

concerns claimant’s entitlement to additional medical treatment, including, but not

limited to additional medical treatment for claimant’s admitted bilateral knee injuries.

Respondents maintain that any treatment related to the claimant’s low back are
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neither reasonably necessary nor related to the claimant’s admitted injuries and

further, the claimant’s back condition is not a compensable consequence of the

admitted injury.  Respondents further maintain that it has not controverted medical

treatment related to the claimant’s knee injuries. Admittedly, the record reflects that

the claimant’s primary treating physician and knee surgeon, Dr. Scott Bowen, has

recommended a neurosurgical consultation and additional diagnostic studies to

address the claimant’s back complaints; however, there is no credible evidence of

record  that the claimant’s back problems are causally related to the knee injures.

As reflected by the prior proceedings, respondents have exercised good faith

in meeting it’s obligations under our Worker’s Compensation laws by providing the

claimant with prompt reasonably necessary medical treatment, including bilateral

total knee replacements following an August 9, 2004 work related incident. Initially,

respondents paid medical treatment related to the claimant’s right knee injury

including a total knee replacement. Thereafter, respondents accepted and paid for

a left knee replacement as a compensable consequence of the initial injury and

have continued to pay reasonably necessary medical treatment provided by Dr.

Scott Bowen for both knees.  The record reflects that prior to the August 9, 2004

injury, the claimant was extremely obese. The first hearing in this claim concerned

claimant’s entitlement to additional medical treatment, specifically, requested lap-

band surgery which was denied.  Dr. Scott Bowen, who was authorized to treat the

claimant’s knees, also recommended the lap-band surgery. I feel compelled to point
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out that at the within hearing, the claimant testified that she had recently undergone

a gastric bypass surgery just 6 weeks prior to the April 9, 2012, hearing which had

apparently improved her mobility while at the same time causing her to experience

muscle spasms in her legs and back which Dr. Bowen treated with medications. The

record reflects that the claimant had preexisting back problems. Respondents are

required to provide prompt reasonably necessary medical treatment to treat a

claimants work related injuries. Workers’ Compensation insurance is not health

insurance. As will be set out further below, it would require sheer speculation and

conjecture to attribute the claimant’s low back problems, need for medical treatment

and disability, if any, related to the claimant’s back complaints to her August 9,

2004 admitted injury. The claimant has the burden of proving the job relatedness

of an alleged injury. Conjecture and speculation, however plausible, cannot be

permitted to supply the place of proof.  Dena Construction Company v. Hearndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993). 

Rather than conduct an exhaustive analysis of the record in this case, suffice

it to say that there is no credible evidence whatsoever to establish a casual

connection between the claimant’s low back complaints and her August 9, 2004

admitted injury. The claimant did not offer any medical evidence from Dr. Bowen,

establishing a causal connection. In fact, the claimant’s own testimony was

extremely vague and ambiguous concerning when she first reported back pain to
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Dr. Bowen. The claimant testified on cross examination that she simply could not

remember. A review of the medical records of the prior hearing, which were

incorporated by reference, failed to reveal any specific complaints of back

problems. The claimant candidly admitted that she did not know whether there was

any causal connection between her injury and her current complaints. It must be

noted that the claimant is a diabetic. Although respondents were not required to pay

for diagnostic studies to determine whether the claimant’s lower extremity

numbness was related to either peripheral neuropathy or lumbar radiculopathy,

respondents apparently in error paid for EMG/nerve conduction studies by Dr.

Reginald Rutherford, by referral from Dr. Bowen, which were negative. In fact,

respondents paid all related medical until on or about July 26, 2011, at which time

Dr. Bowen recommended an MRI of the claimant’s back and a work up by a

neurosurgeon, at which time respondents controverted further diagnostic testing

and treatment related to the low back. (TR 19-24)

A review of the medical evidence reflects that Dr. Bowen was merely treating

the claimant’s subjective complaints rather than making a medical diagnosis. The

first record of muscle spasm is contained in Dr. Bowen’s March 29, 2011 report

taken from his office notes as follows:

ESTABLISHED PATIENT OFFICE VISIT

SUBJECTIVE: Carla is here today for follow up of her
knees. She was seen a few months ago. She is having
some persistent spasm that she states seems to
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originate in the anterior aspect of her knees. It is not
everyday but occasionally occurs. It seems to be worse
with weather changes.  She has had some falls in the
past. She states she has some pain with flexion
activities but also some pain posteriorally that radiates
along the posterior popliteal area in the posterior thigh
toward her hip.

PAST MEDICAL HISTORY/REVIEW OF SYSTEMS:
Unchanged sine last visit

EXAMINATION: Examination today reveals her hip
range of motion is intact. She has more complaints of
pain directly over the anterior suprapatellar area of the
knee. She has 0 to 120 degrees of motion and no
instability. The alignment looks satisfactory. 

X-RAYS: Three vies of the left knee were ordered,
performed, & interpreted by me with the following
findings: These reveal the implants in good position
and unchanged.

IMPRESSION: 
1. Possibly some VMO muscle spasm and

mild synovitis in the left knee with some
component referred posteriorally that
might even be some sciatica

PLAN: 
1. I suggested that she use Skelaxin and

Pensaid Ointment.
2. Possibly a neurology evaluation would be

of benefit.
3. If this worsens, she will call us.
4. Continuation of the cane and walker is

appropriate for her.
(Cl. Ex. A, pp. 1-2)

Again, based upon Dr. Bowen’s recommendations, respondents paid for

diagnostic studies as well as an evaluation by Dr. Rutherford. The claimant returned
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to Dr. Bowen on July 26, 2011, at which time Dr. Bowen changed his diagnosis from

the claimant’s symptoms being related to the left knee to probable back problems

related to her L5-S1 disc, versus spinal stenosis producing the left leg

radiculopathy. 

Dr. Bowen’s July 26, 2011 report is set out below:

ESTABLISHED PATIENT OFFICE VISIT

SUBJECTIVE: Carla is here today for follow up. She
is doing better with her back. The Flexeril and
Skelaxin combination seemed to help. She is not
having the severe radicular pain. She has been seen
by Dr. Reggie Rutherford. I don’t have his official
report yet but according to the patient, the EMG and
nerve conduction studies were negative.

PAST MEDICAL HISTORY/REVIEW OF SYSTEMS:
Unchanged since last visit

EXAMINATION: Examination is stable today.

IMPRESSION:
1. Probable L-5, S-1 disc vs. spinal

stenosis producing her left leg
radiculopathy

PLAN: 
1. If this persists, she may wel need to

have an MRI of her back and a work up
by a neurosurgeon. Currently, she is
stable. We will keep an eye on this.

2. A physiatrist would be beneficial as well
in my opinion.

3. She is scheduled to get her lap band
procedure later this summer.

4. Otherwise, I will see her back in six
months.
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*            *           *
Addendum: Ms. Key is in again today for follow up of
her left lower extremity. She has this replaced in July,
2007. Her current symptoms have been moving down
her left leg she believes though she believes this is
related more so to a radiculopathy and coming from
her back than coming from her knee as her knee
exam has been benign and has followed a stable post
operative course over the last four years. 
(Jt. Ex. A, pp 3-4) (emphasis supplied)

Dr. Bowen does not address any causal connection between the

claimant’s admitted knee injuries and her current back complaints. The claimant

was questioned by this Commission concerning when she first made complaints

of back pain to Dr. Bowen. Again, she could not recall. As previously pointed

out, the prior medical does not reflect any specific complaints fo low back

problems. The claimant’s testimony which I found illuminating, as well as

inconsistent with her claim, is set out below:

EXAMINATION BY THE COMMISSION

BY JUDGE GREENBAUM:
Q Ms. Key?

A Yes, sir.

Q When did you first make complaints to Dr.
Bowen of back pain and difficulties with your
back?

A Your Honor, I – honestly, I cannot remember.

Q Give us your best guess.
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A During – probably right after my right knee
surgery.

Q Which would have been in what year?
A Which would have been, I believe, 2008 or

“09. I’m not certain.

Q So you are telling us for the last four years
he’s been treating you for both your knees and
your back?

A He’s been treating me for both of my knees,
and he knew about the muscle spasms going
into my back, yes, Dr. Bowen, knew that.

Q And, again, I haven’t addressed this issue
before because it wasn’t raised, but you’ve
been complaining about those problems going
back to 2008 or 2009?

A Yes, sir.

Q Is that right?

A Yes, sir.

Q And when did that pain become excruciating?

A Especially in the wintertime, especially as far
as year wise, I would have to say it was more
noticeable – I mean, if it started when he done
the right knee and then he kept saying you’ve
overcompensated and damaged that left knee
so bad, and that’s when the –

Q Well, and they accepted the compensable
consequence stuff, overcompensating.

A Yes, sir.

Q My question is, when – because if I have
excruciating back pain, I’ll know about it. I
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need to know when you first experienced
excruciating back pain?

A I would say it became more excruciating after
the left knee was done.

Q So that’s still been several years ago?

A Yes, sir, it’s been off and on, off and on, and
it’s just – I mean, it’s more so now because I
don’t have the knee pain that I had before the
knee replacements. That’s gone. I mean, I’ve
still got pain but the swellingness and that is
not there. So, therefore – it’s hard for me to
explain because you just – I mean, when you
have knee replacements done, you walk
differently, and you, know, you’ve got people
saying it’s because the muscles, it’s because
of this, it’s because of that.

Q Has Dr. Bowen ever told you that your altered
gait in any was has affected your back?

A What do you mean by altered gait? I’m sorry.

Q You said you walked funny. That’s what we call
an altered gait.

A  Yes, sir.

Q Has he ever told you that that caused you to
have problems with your back?

MR. WADE: And, Your Honor, we would
object. There are records –

THE CLAIMANT: No,  sir, he’s not told me that.

BY JUDGE GREENBAUM:

Q Okay, he’s not told you that?
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A No, sir.

Q That’s just something that you believe to be
true, is that right?

A Well, that’s something that I think that could
have caused it. I’m not certain. I’m not a
doctor. Like I said, it’s not been x-rayed. It’s
not been MRI’d. I don’t know. 

(Tr. 29-31) (emphasis supplied)

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

The claimant contended, in summary, that her primary treating physician, Dr.

Scott Bowen, had recommended additional medications, which the respondents had

failed and/or refused to honor.  Clearly, respondents have controverted Dr. Bowen’s

recommendation for a neurosurgical consultation and additional diagnostic studies
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related to the claimant’s back complaints, which I specifically find are unrelated to

the claimant’s bilateral knee injuries.  Respondents contend that it has not

controverted medical treatment related to the claimant’s knees.  It is unclear from

the record whether the medications prescribed by Dr. Bowen were for both the

claimant’s admitted injuries, as well as the claimant’s back complaints.  The

claimant testified that Dr. Bowen had prescribed medications for her knees and legs

prior to any recommendation that she be seen for a neurosurgical consult.

Accordingly, clarification will be required from Dr. Bowen related to any medication

recommendations.  If the recommendations relate to treatment for the claimant’s

knees, they remain the responsibility of the respondents.  If related to the claimant’s

back complaints, they are the claimant’s responsibility.  

During the hearing, respondents for the first time raised a statute of

limitations defense.  While this defense may indeed be meritorious, it was not

raised timely.  However, in view of the foregoing findings and conclusions, this

affirmative defense is moot, because I specifically find that the claimant has failed

to prove by a preponderance of the evidence that her back complaints, need for

treatment, and disability, if any, related to the back are in any way causally related

to the compensable injury.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer
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v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has failed to prove that her

back complaints are a compensable consequence of her admitted injury.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
   DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


