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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 8, 2012, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on May 1, 2012.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed at all relevant

times.

3. The claimant sustained a compensable gradual onset injury to her

right thumb and hand.

4. Based on an average weekly wage of $580.00, the claimant would be

entitled to compensation rates of $387.00 for temporary total disability

benefits and $290.00 for permanent partial disability benefits. 

5. This case has been the subject of a prior hearing and Opinion filed by

this  Administrative Law Judge on August 30, 2011.

ISSUES

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Whether the respondents have paid all medical treatment pursuant

to the August 30, 2011, Award, including reimbursement for

deductibles and co-pays.

2. Claimant’s entitlement to temporary total disability benefits from

January 12, 2010, until March 26, 2012.

3. Claimant’s entitlement to permanent partial disability benefits.

4. Claimant’s entitlement to rehabilitation compensation.

5. Claimant’s entitlement to penalties for non-payment of medical

treatment and deductibles and co-pays.

6. Controversion and attorney’s fees.



Jordan- G000561 - 3 -

7. All other issues are reserved.

The record consists of a one volume transcript of the August 8, 2012,

hearing, consisting of the testimony of Pamela Jordan, and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order), Claimant’s

Exhibit No. 1 (Packet of Medical Reports), Claimant’s Exhibit No. 2 (Packet of

Medical Charges); Claimant’s Exhibit No. 3 (Deposition of Richard Wirges, M.D.);

Claimant’s Exhibit No. 4A-4E (Photographs).

FACTUAL BACKGROUND

Pamela Jordan began working for Little Rock Hematology and Oncology as

a medical lab technician on January 21, 2008.  Her job duties consisted of doing

procedures in the lab and drawing blood using ports, venipunctures, and butterflies.

While working for Little Rock Hematology and Oncology, Jordan suffered a

compensable injury to her right hand, i.e. an occlusion below the thumb.  Jordan

testified that in October-November  of 2009 her right thumb and index finger would

turn blue.  She was also having gripping problems and began dropping things on

the floor.  She explained that her symptoms were more prominent in the afternoons

after she had used her hands all day.  She testified that her hand hurt worse when

it was cold.  She reported it to her supervisor, Teresa Cooper, in December of 2009.

She sought medical treatment with a nurse practitioner who worked with Doctor Chi

on November the 5th.  She explained that she went for an MRI.  She saw Doctor Chi

who referred her for an arteriogram in December of 2009.  She underwent an
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arteriogram by Dr. Wirges.  Wirges referred her to a vascular doctor.  On January

12, 2010, she was examined by Dr. Alberty.  He explained to her that she had an

artery in her thumb area in the palm side of her hand that was kinked from pulling

syringes.  He told her that she could no longer work.  He explained that the artery

would collapse and cut off circulation because it was the main artery if she

continued to work.  

She did not work after January 12, 2010. She returned to Dr. Wirges in May

of 2010 with numbness and he recommended carpal tunnel surgery.  She

underwent carpal tunnel release in June of 2010.  She testified that Wirges had told

her not to lift more than five pounds and referred her to physical therapy.  Jordan

testified that there was nothing that Wirges could do surgically for the arterial

problem.  

Jordan moved to Louisiana in August of 2009.   She last saw Dr. Wirges in

September of 2010.   She was also seen by Dr. Ackerman.  

Jordan testified that the same symptoms that she had previously with the

occlusion began in September of 2010.  She began treating with Dr. Gordon in

Monroe, Louisiana.  She also treated with Dr. Shelton, her general practitioner, and

Dr. Rangaraj.  She last saw a doctor in April  of 2012.   Jordan testified that her

condition has worsened and that she is losing the strength in her hand and drops

things easily.  She is currently on a five pound lifting restriction.  She has to wear

gloves to keep her hand warm.   Jordan testified that her symptoms from the carpal
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tunnel syndrome had resolved approximately three months after the surgery and

she has only been treated for the occlusion.

Jordan does not know if her medical bills have been paid.  She had health

insurance with Health Advantage and United Healthcare who paid for some of her

medical treatment.  She is not aware of whether they have been reimbursed. She

has paid co-pays and deductibles for a total amount of $981.10.  She has filed for

social security disability and receives $754.00 each month since April of 2012.

On cross-examination, Jordan testified that she could no longer perform her

job at Little Rock Oncology because it continued to aggravate her arterial problem.

She does not believe she could return to work because her hand continues to swell.

The carpal tunnel surgery was performed by Dr. Wirges on her right hand in June

of 2010.  She explained that although she could bend her wrist more, she had not

seen any real improvement since her surgery.  She explained that Dr. Rangaraj is

treating her for arthritis from knee replacements, but that the other treatment was

for the occlusion in her hand.  She also sees her general practitioner for

cardiovascular disease and fibromyalgia.  She had physical therapy at the Winn

Parish Specialty Clinic at the recommendation of Dr. Wirges, but could not continue

after the third session due to the pain.  She began seeing Dr. Shelton when she

moved to Louisiana.  Jordan continues to take Tramadol, Neurontin, and anti-

anxiety pills due to her hand.  She explained that there is nothing surgically that can

be done.  Her husband’s insurance was with United Healthcare who paid for her

bills from March of 2010 to present.  Some of the bills were related to the carpal
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treatment.  She has not submitted those bills to Travelers for reimbursement and

is not aware if United Healthcare has done so.  She was awarded social security

based on her diagnosis of arthritis and not the occlusion.  

Medical records reveal that the claimant underwent an MRI of the cervical

spine on November 12, 2009, at the request of Dr. Jasen Chi.  She underwent an

arteriogram on December 31, 2009.  She was examined by Dr. Wirges, an

orthopedic specialist, on January 6, 2010, with complaints of a three to four week

history of right hand ischemia/color changes.  He observed that she had some

bluish and pale discoloration to her second through fifth fingers, with the thumb

minimally affected.  He noted there is no history of injury or trauma.  Wirges noted

there was no numbness, tingling, and no pain.  He referred her to Dr. Brett Alberty,

a vascular surgeon, for further evaluation.  On January 12, 2010, the claimant was

evaluated by Dr. Brett Alberty.  He noted that the arteriogram showed occlusion of

her radial artery distally, right at the thumb.  He diagnosed her with traumatic

occlusion of her radial artery.  He noted that “She needs to discuss possibly

changing her job duties as this is most likely due to some repetitive motion on the

job similar to ulnar artery injury with a hypothenar hammer syndrome.”  He advised

her to quit smoking and that there were no good surgical options.  On January 19,

2010, she returned to see Dr. Alberty.  He noted that the occlusion was “most likely

due to trauma with her job of repeated aspiration with a syringe and constant

pressure on that thumb area.”  Alberty noted that there was no endovascular

treatment and that surgical bypass would not be considered unless she develops
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necrosis of her fingers.  Jordan returned to Dr. Wirges for further evaluation on

January 28, 2010.  He noted that she presented with some minimal numbness, but

that she had good range of motion, good grip strength, and no pain.  She was

diagnosed with “Right hand ischemia from radial artery occlusion disease that is

secondary to repetitive traumatic injuries from her work force.”  He noted his

concern her claim had been denied by Work Comp, but that her problem was work

related and that she was unable to return to her job or duties.  Jordan sought

medical treatment with Dr. Wirges on May 7, 2010, for the purpose of receiving a

possible impairment rating.  Wirges noted that Jordan reported sensation loss

which causes her to drop objects.  He noted that the decreased sensation did not

affect her ability to perform activities at work.  He ordered an EMG/nerve conduction

study to confirm that there is no sign of peripheral nerve compression.  On May 28,

2010, the claimant returned to Dr. Wirges for follow-up.  He noted that the

EMG/nerve conduction study conducted by Dr. McCoy on May 11, 2010, revealed

moderately severe carpal tunnel syndrome in the right upper extremity.  On June

11, 2011, the claimant underwent a right carpal tunnel release performed by Dr.

Wirges.  On June 25, 2010, she returned for a post-surgical evaluation.  She

presented with no real change in numbness and tingling.  He ordered her to remain

on light duty and started her on home exercises for range of motion.  He noted that

she was going to Louisiana and would continue her exercises on her own.  On

September 9, 2010, the claimant was evaluated by Dr. Ackerman.  Dr. Ackerman

continued her on prescriptions.  He recommended a stellate ganglion block to be
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done diagnostically and therapeutically.  On July 23, 2010, Jordan returned to Dr.

Wirges for treatment.  Wirges noted that the claimant had healed extremely well

from her surgery, but reported pain at the incision site and at the base of her hand.

She presented with no numbness or tingling, no night symptoms, and was no longer

dropping objects. He noted no color changes.  He noted that she was vascularly

intact with no signs of RSD other than pain out of proportion to the examination.  He

also noted that her history revealed a diagnosis of fibromyalgia.  He recommended

that she start on occupational therapy for evaluation and treatment of possible

RSD. He continued her on her current medications and released her for follow-up

care in Louisiana.  On September 9, 2010, the claimant returned to Wirges for a

follow-up evaluation reporting sharp, stabbing pain.  He noted that her carpel tunnel

release was resolved, but that she reported pain out of proportion to the exam.  He

noted that she had a three-phase bone scan that did not reveal degenerative

changes with no signs of RSD.  Wirges released her to treatment in Louisiana.  

On July 13, 2010, Wirges testified by deposition.  Wirges testified that he

began treating the claimant on January 6, 2010, with complaints of pain and color

changes of her fingertips in her right hand.  He noted that her objective findings

consisted of good palpable pulses equal to both sides, with a delay of her cap refill

on the right hand in the second through fifth digits, bluish discoloration or cyanotic

changes, no ulceration or tissue loss, and pain. He recommended conservative use

of nitro paste and keeping her fingers warm with further diagnostic testing.  He

referred her to a vascular surgeon, Dr. Alberty.  
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Wirges explained that he reviewed the arteriogram ordered by Dr. Chi before

her second visit on January 28, 2010.  He recalled that the test showed on the left

side, a radial artery-dominant hand that still had good profusion and no occlusions.

Then on the right or affected side, it showed no problems with the vessels and the

flow until you got to the level of the wrist at the base of the thumb where the radial

artery was occluded and there was no flow past that.  In addition, the ulnar artery

had diminished flow into the palm.  He indicated that the feedback from the vascular

surgeons was that she had occlusion that could not be surgically repaired.  He

recommended supportive treatment and avoiding the repetitive traumas.  Wirges

testified that “The thought was that it was the repetitive traumas from the syringe

work stuff that caused the bruising or injury to that vessel that caused the

occlusion.”  He explained that they tried to maximize the blood flow to the area to

keep any problems from happening in her fingers like tissue loss, tissue death,

ulcerations, etc.  

Wirges testified that Jordan returned in May of 2010.  Wirges noted that

Jordan was starting to have more numbness and tingling of her fingertips, a new

symptom which had not been present during her initial examinations.   He observed

that there was a decreased two-point sensation of her fingertips, particularly in the

median nerve.  He ordered a nerve conduction study.  Wirges explained that the

nerve study revealed severe right carpal tunnel syndrome which could account for

the numbness and tingling in the fingers.  He recommended surgical

decompression.  Wirges noted that she underwent the carpal tunnel release on
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June 25, 2010.  Wirges testified that the arterial occlusion would not have caused

the carpal tunnel syndrome.  Wirges observed that the presentation of her

symptoms of carpal tunnel occurred after they had found the occlusion so the carpal

tunnel had not caused the occlusion.  He opined that he could not say the carpal

tunnel was caused by her work activities in light of the gap of time between her

work and the first reported presence of her symptoms in May of 2010.  He opined

that if she did not improve from the carpal tunnel release, then the sensation

changes might be from the ischemia from the vessel being occluded.  Wirges

testified that it was possible that the carpal tunnel syndrome was caused by

Jordan’s activities at work, but that he could not tell 100 per cent that it was caused

by work activities.  He also noted that the onset of symptoms after the work activity

had stopped is not typical. 

Medical records reflect that Jordan continued to consult with doctors in

Arkansas and Louisiana for pain management, vascular surgery, and orthopedic

surgery in 2010 and 2011.  It was determined that she would not respond to

surgical intervention from a vascular standpoint and she wanted chronic pain

management.  On November 10, 2011, Dr. Wirges assigned her a 6% impairment

rating to the hand and 5% upper extremity impairment pursuant to the Guides, 4th

Edition.  

Dr. Wirges testified by deposition on June 4, 2012.  He testified that the

focus on his treatment on May 7, 2010, was for the carpal tunnel syndrome

symptoms and not the occlusion.  He explained that on July 23, 2010, he did not
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observe any color changes and that her hand appeared to be vascularly intact.  He

explained that the bone scan on September 9, 2010, did not show any obvious

signs of a lack of blood flow.  He explained that he evaluated Jordan and assigned

an impairment rating on November 10, 2011, based on her carpal tunnel syndrome

and not in regard to the occlusion.  He testified that he had never done an

impairment rating for an occlusion or occlusive disease, only amputations.  Wirges

explained that he could not differentiate what part of the impairment rating would

be from carpal tunnel and what part is from the occlusion.  He explained that she

was complaining of color changes in her fingers in November of 2011, but that he

would defer to a vascular specialist.  

Wirges testified that if the claimant was just having color changes with no

tissue loss and no pain or progression, she could probably work but not in a

repetitive job.  On cross-examination, Wirges explained that her examination had

improved by May 7, 2011, from the occlusion and his focus was on the carpal tunnel

symptoms.  He explained that she could do other types of work that did not require

constant motion or trauma to the area where she had the occlusion.  He explained

that his impairment related to the permanent motion loss.  She was given some

topical creams and small-dose aspirin for the occlusion.  Wirges explained that

based on his medical records from July of 2010 until November of 2011, Jordan’s

original condition relating to the occlusion appeared to have clinically resolved.  He

did not observe any color change in November of 2011.   Wirges testified that it
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would be speculation to determine if any complaints related to color change due to

cold exposure in November of 2011 related to her original condition. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The claimant sustained a compensable gradual onset injury to her

right thumb and hand.

3. Based on an average weekly wage of $580.00, the claimant would be

entitled to compensation rates of $387.00 for temporary total disability

benefits and $290.00 for permanent partial disability benefits. 

4. This case has been the subject of a prior hearing and Opinion filed by

this  Administrative Law Judge on August 30, 2011.

5. The claimant has proven by a preponderance of the evidence that

the respondents have not paid all medical treatment pursuant to the

August 30, 2011, Award, specifically any reimbursement for

deductibles and co-pays related to her medical treatment prior to May

of 2010. 

6. The claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from January 12,

2010, until May 7, 2010.  The claimant has failed to prove by a
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preponderance of the evidence that she is entitled to temporary total

disability benefits from May 8, 2010, until March 26, 2012.

7. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to permanent partial disability benefits.

8. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to rehabilitation compensation.

9. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to penalties for non-payment of medical treatment

and deductibles and co-pays.

10. Claimant is entitled to the maximum attorney’s fee on the disability

benefits awarded herein, one-half to be paid by the respondents and

one-half to be withheld from the claimant’s award of benefits.

DISCUSSION 

The claimant contends that the respondents have not paid all medical

treatment pursuant to the August 30, 2011, Award, including deductibles and co-

pays.  On January 12, 2010, Dr. Alberty told the claimant that she could no longer

work because her right thumb and index finger turns blue, she has problems

gripping and dropping things on the floor and that her hand hurt when it was cold.

The symptoms are the result of an artery disease not carpal tunnel syndrome.  On

January 28, 2010, Dr. Wirges told the claimant that she was unable to return to her

job or duties.  The symptoms are the result of an artery disease not carpal tunnel

syndrome.
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The respondents contend that the impairment rating assigned by Dr. Wirges

relates to the non-compensable carpal tunnel condition and not the vascular

problem.  The respondents contend that claimant is not entitled to additional

temporary total disability benefits. 

I.  MEDICAL EXPENSES AND TEMPORARY TOTAL DISABILITY BENEFITS

 Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  In the prior Opinion entered

in this case, the claimant was awarded all reasonable and necessary medical

treatment for the occlusion in her right hand and any relevant temporary total

disability benefits.  She was not awarded any benefits associated with the carpal

tunnel syndrome in her right hand which was found not to be work-related.  At the

instant hearing, the claimant offered evidence that she had paid deductibles and

out-of-pocket expenses for her medical treatment related to the occlusion in her

right hand with a number of medical providers.  A review of the records reflect that

the treatment prior to May 7, 2010, related to the compensable injury.  Therefore,

I find that the claimant is entitled to reimbursement for the deductibles and out-of-
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pocket expenses incurred for her medical treatment for her right hand from

November 5, 2009, until May 6, 2010. 

 An employee who has sustained a compensable scheduled injury is to

receive temporary total disability compensation during her healing period or until

she returns to work.  Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  “Healing period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. § 11-9-102 (12); Ketcher Roofing Co.

v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  

The medical evidence in this case establishes that the claimant first

experienced symptoms of color changes in the fingers on her right hand in

November of 2009.  She was diagnosed with an occlusion of her radial artery at the

base of her right thumb and referred to Dr. Wirges on January 6,  2010.  She was

referred to Dr. Brett Alberty who recommended that she change her job duties.  She

was taken off work at that time.  Jordan returned to Dr. Wirges on May 6, 2010, with

new symptoms of numbness and tingling.  She was referred for a nerve conduction

study which revealed severe carpal tunnel syndrome.   In his deposition, Dr. Wirges

opined that the occlusion did not cause the carpal tunnel syndrome and that the

carpal tunnel post-dated the occlusion.  Wirges testified that her symptoms related

to the occlusion has subsided by May 6, 2010, and the focus of his treatment was

on the carpal tunnel.  She did not present again to him with complaints of alifrwitho

sent  s began to improve on May 7, 2010.  In July of 2010, he noted that her hand

had good blood flow to it.  She did not complain of color change again until
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November of 2011.   Based on the medical evidence offered in this case, I find that

the claimant has proven that she was rendered temporarily totally disabled, as the

result of the effects of her compensable injury for the period beginning January 6,

2010, and continuing through the May 7, 2010.  Although the claimant has

remained off work, the evidence revealed that this was due to the carpal tunnel

syndrome and other medical conditions which are not related to her compensable

injury. 

II.  PERMANENT ANATOMICAL IMPAIRMENT

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Supp. 2002).  The Commission had adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed. 1993), for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  She must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9-704(c)(1)(B).  She must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was
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the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9- 102(14)(A). 

Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B).  In determining the existence or extent of permanent

physical impairment neither any medical expert nor this Commission may consider

complaints of pain. 

In the instant case, claimant relies on the reports and opinions of Dr. Wirges.

On November 10, 2011, Wirges assigned an impairment rating of 6% of the hand

and 5% of the upper extremity based on the AMA Guides to the Evaluation of

Permanent Impairment, 4th Edition.    However, respondents contend that the

claimant has not proven that the work related injury was the major cause of the

impairment.  In his deposition,  Dr. Wirges opined that the impairment rating was

based on the claimant’s non-compensable carpal tunnel syndrome and not the

compensable occlusion.  

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924
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S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

In this case, I find that the opinion of Dr.  Wirges credible in light of the fact

that he was the claimant’s treating physician.  I find that the preponderance of the

evidence demonstrates that the compensable injury was not the major cause of the

claimant’s impairment.  Wal-mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002); Second Injury Fund v. Stephens, 62 Ark. App. 255, 970 S.W.2d

331 (1998).
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Since I have found that the claimant has failed to prove that she has suffered

any permanent partial impairment as a result of her compensable injury, any claim

for rehabilitation under Ark. Code Ann. § 11-9-505(b) is moot. 

III.  PENALTIES FOR NON-PAYMENT OF MEDICAL BILLS

Ark. Code Ann. § 11-9-802(c)-(e) provides as follows:

(c) If any installment payable under the terms of an award is not paid
within fifteen (15) days after it becomes due, there shall be added to
such unpaid installment an amount equal to twenty percent (20%)
thereof, which shall be paid at the same time as, but in addition to,
the installment unless review of the compensation order making the
award is had as provided in §§ 11-9-711 and 11-9-712.

(d) Medical bills are payable within thirty(30) days after receipt by the
respondent unless disputed as to compensability or amount.

(e) In the event that the commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant.

The term “installment” for purposes of subsection (c) includes compensation,

and includes interest awarded on compensation benefits.  Couch v. First State

Bank, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Although there are other penalty provisions for non-payment of

compensation under the Arkansas Workers’ Compensation Act, the Courts have

held that the  penalty allowed by subsections (b) and (c) of this section do not apply

to medical bills and attorney’s fees. Smith’s Store v. Kirker, 6 Ark. App. 222, 639

S.W.2d 751 (1982); Turner v. Trade Winds Inn, 267 Ark. 861, 592 S.W.2d 454 (Ct.

App. 1979).
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The claimant contends that she is entitled to reimbursement of deductibles

and co-pays associated with her  medical treatment.  She also contends that her

private health carriers are entitled to reimbursement to the extent they have paid

for her medical bills related to her compensable injury. 

On the other hand, respondents contend that the claimant did not submit a

request for payment of her deductibles and co-pays associated with her  medical

treatment until a few weeks prior to the hearing and that some of the requested

reimbursements relate to other medical services not related to her compensable

injury.

The preponderance of the evidence shows that any delay in payment was

not due to a willful failure to pay by the respondents.   The evidence  demonstrates

that any delay in payment was due to the delay by the claimant in submitting her

reimbursement request and the need for an adequate investigation into the medical

bills to assure proper payment.  Therefore, for the reasons set forth herein, I find

that the claimant has failed to establish by a preponderance of the evidence that

she is entitled to a penalty for late payment of medical expenses.

IV.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that the respondent

has fully controverted payment of the temporary total disability benefits from

January 12, 2010, until May 7, 2012.   I find that the claimant’s attorney is entitled

to a twenty-five percent (25%) statutory attorney’s fee on the indemnity benefits

awarded to the claimant as a result of the findings herein, one-half of the fee to be
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paid by the claimant and one-half of the fee to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorneys fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

___________________________________
BARBARA WEBB
Administrative Law Judge


