
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F504518

JONATHAN JORDAN CLAIMANT

HOME DEPOT, INC. RESPONDENT
                                                       
AMERICAN HOME ASSURANCE COMPANY         RESPONDENT
Insurance Carrier/TPA

OPINION FILED JULY 19, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by JEREMY SWEARINGEN, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On April 23, 2012, the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre hearing

conference was conducted on February 21, 2012, and a pre hearing

order filed February 24, 2012. A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1, and with modification

and without an objection has been made part of the record. Prior to

hearing on April 23, 2012, the parties agreed to the following

stipulations

1. On September 27, 2003, the relationship or employee-

employer-carrier existed between the parties.

2. The claimant’s date of injury was September 27, 2003.

3. The appropriate weekly compensation benefits were

determined by prior opinions.

4. All prior opinions are res judicata and law of the case.
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 By agreement of the parties, and prior to the hearing on

April 23, 2012, the following issues will be litigated:

1. The claimant’s entitlement to temporary total disability

benefits from February of 2011 until a date to be

determined.

2. Whether the claimant is entitled to medical treatment as

recommended by Dr. Blankenship. 

     The claimant contends that he injured his lower back in

September 27, 2003, while installing racking.  The respondents

contend that they are unaware of what specific medical treatment by

Dr. Blankenship is being sought by the claimant and thus cannot

take a position as to its reasonable necessity and relatedness to

the 2003 compensable injury.  The respondents further contend that

the claimant is neither still within a healing period from his

compensable back injury(from 2003), nor is he totally incapacitated

from all work.

The stipulations agreed to by the parties at the pre hearing

conference on February 21, 2012 and contained in the pre hearing

order filed February 24, 2012, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear testimony and observe the

witnesses and their demeanor, the following decision is rendered.

 FACTUAL BACKGROUND
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The claimant is a 30-year-old male who was working for the

respondent on September 27, 2003 when he sustained a compensable

injury to his back(Record 4/23/2012; Commission’s Exhibit No. 1).

The injury led to surgery.  The claimant testified that he had two

surgeries in June and July 2009(Record 4/23/12 p. 10).  In

reviewing the medical records submitted by the claimant, the

Commission finds no direct medical records related to such

surgeries.  Dr.  Blankenship, testified under oath in May of 2012

that he understood that the claimant had surgery in June and July

of 2008.  He added, that these dates came from the history provided

by the claimant. There is some documentation of an arthrodesis or

fusion in Dr. Blankenship’s treatment notes.  He notes that “status

post anterior and posterior arthrodesis...there is no gross

complication in the orthopedic implants”(Claimant’s Exhibit No. 1

p. 82, 85; Respondent’s Exhibit No. 1 p. 10).  He also noted in his

clinic note dated June 6, 2011, “...The gentleman underwent a two-

stage procedure in June and July of 2008 at L4-L5 and L5-S1 with an

anterior and posterior arthrodesis.”(Claimant’s Exhibit No. 1 p.

83).  Dr. Blankenship also noted that he did not review the

claimant’s past medical records directly(Respondent’s Exhibit No.1

p.6-7).  Having said that, it appears that the claimant, according

to his testimony and that of Dr. Blankenship, had two back

surgeries most probably in the summer of 2008. The Commission comes

to that conclusion, despite the contention at hearing that they
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took place in 2009.  The claimant stated that prior to the

surgeries, he had numbness, pain and swelling in his legs.

Additionally, he stated that he suffered a looseness and grinding

in his low back.  The claimant testified that after the back

surgery, the looseness and grinding stopped and his back felt

solid.  He added that he was better after the surgery(Record

4/23/12 p. 10-11).  The claimant stated that after surgery he began

physical therapy and began seeing Dr. Brooks for pain

management(Record 4/23/12 p.11).  He added that he was continuing

to see Dr. Brooks at the time of the hearing.  Additionally, Dr.

Brooks referred the claimant to Dr. Blankenship.  The claimant

testified that he saw Dr. Blankenship one time and that he was

unable to have any of the treatment recommended by Dr.

Blankenship(Record 4/23/12 p. 12).  Dr. Blankenship in his clinic

note dated June 6, 2011 stated that the majority of the claimant’s

pain was right SI joint pain, although it appeared that his fusion

was solid(Claimant’s Exhibit No. 1 p. 83).  He recommended a right

SI joint injection and therapy with a follow up in two

months(Claimant’s Exhibit No. 1 p. 83; Respondent’s Exhibit No. 1

p. 12).  Under oath on May 31, 2012, Dr. Blankenship noted that the

MRI he reviewed in June showed no acute changes to the

fusion(Respondent’s Exhibit No. 1 p. 11). Additionally, he

testified that there were findings consistent with SI joint pain

and added “...which would go along with the three-month
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history...of the area that was hurting him(Respondent’s Exhibit No.

1 p. 11).  Dr. Blankenship added that the “...incidents of pain in

the SI joint in patients that have had a fusion is up to 50

percent.”  He added that it was not uncommon for patients to have

SI joint pain after a fusion and that it is an area that is often

overlooked as a cause of pain.(Respondent’s Exhibit No. 1 p.11).

Upon questioning about entry into a new healing period, Dr.

Blankenship stated that the claimant was not entering a new healing

period from his lumber fusion, adding that was healed.  He stated

that the SI joint pain was a new problem, related to the lumbar

fusion.  Dr. Blankenship characterized the claimant’s situation as

a new healing period based on the SI joint pain. That pain was

indirectly related to the fusion(Respondent’s Exhibit No. 1 p. 15).

The claimant testified that he had not had any physical

therapy or injections since he saw Dr. Blankenship.  He added that

he was given a cortisone shot, by Dr. Brooks that lasted a week.

He stated that Dr. Brooks had sent him to a specialist due to pain

that had started in his right side during earlier physical therapy

treatment.  He described pain in his low back right side(Record

4/23/12 p. 13).  The claimant stated that the pain in his right

side began “a month or so after physical therapy began” and got

worse.  He added that he had not worked since the surgeries due to

the pain in his back.  He added that his activities were severely

limited and that his wife was responsible for much of his
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care(Record 4/23/12 p. 14-15).  The claimant stated that last time

he had physical therapy was in 2010.  He added that he attempted

additional physical therapy, but the treatment was “rejected.”  He

stated that since he last saw Dr. Blankenship in June of 2011 his

back has gotten worse. He added that the pain had gotten to a point

that it was “pretty consistent for about a year now.”  He added

that he wanted treatment from Dr. Blankenship and he wanted to get

better.  The claimant stated that it was his understanding that

stress [at the fusion site] was causing his pain and that with the

epidurals he would get longer relief from pain, allowing him to

improve and keep getting better(Record 4/23/12 p.17).  He also

stated that he had not had any new injuries since the  prior

surgeries.

DISCUSSION

The claimant, in this case, suffered a compensable injury on

September 27, 2003.  There are two prior opinions associated with

this case and the issues resolved in those opinions are res

judicata.  The prior opinions in this case have been adopted.  The

appropriate average weekly wage amount of $137 for temporary total

disability and $137 for permanent partial disability were

determined by prior opinion and remain as decided in that opinion.

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”
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Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the
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continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id. at p. 466. In the instant case, the claimant had

two prior surgeries supported by medical documentation, occurring

in 2008.  Prior to these surgeries, from 2003 until 2008 the

claimant was under constant medical care for the compensable injury

he sustained in 2003.  The surgeries resulted in an anterior and

posterior fusion at L4-L5 and L5-S1. Subsequent to the fusion, the

claimant continued medical treatment and physical therapy until he

was referred to Dr. Blankenship by Dr. Brooks because of continued

pain in his right low back area.  The claimant testified that he

had experienced some improvement in his back after the fusion,

until the right low back pain began. Upon review of the claimant’s

symptoms and diagnostic tests, Dr. Blankenship recommended a SI

joint injection and therapy.  Clearly, here as in Georgia-Pacific,

the medical treatment that the claimant is requesting is reasonably

necessary for the treatment of his compensable injury.  Dr.
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Blankenship, in his deposition in May of 2012, testified that

nearly 50 percent of patients who have the fusion that the claimant

had would have SI joint pain and need treatment for that pain.

While the fusion itself, in this case, had healed the related SI

joint pain still needs treatment.  Had the claimant not suffered a

compensable injury at work that necessitated a lumbar fusion, he

would most likely have never experienced the  SI joint pain that

required the injection. In G E Rail Car Repair Servs. Workers’

Comp. v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998) the

Arkansas Court of Appeals held a physician’s note constituted

essential evidence that continued treatment of an employee for a

work-related injury was reasonable and necessary.  Here, we have

sufficient medical notes and records to support that the claimant

was being treated for his lower back injury from 2003 until 2008

when he received a fusion.  While we do not have procedure notes

from the 2008 surgeries, we do have Dr. Blankenship’s notations

that the claimant had a fusion.  Additionally, we have Dr.

Blankenship’s notations and recommendations from June of 2011.

Those notations support the claimant’s contention that the

recommendations made by Dr. Blakenship are reasonably necessary for

the treatment of his compensable injury.  In addition, we have Dr.

Blakenship’s testimony that the SI joint problem was related to the

fusion.  It is also clear from the testimony that Dr. Blankenship

feels that the injection will allow the claimant some long term
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relief from pain and allow him to return to a condition closer to

his pre injury condition.  The claimant in this case has provided

sufficient evidence in the form of testimony, physician’s notes,

and Dr.  Blankenship’s recommendations to prove that his request

for medical services as recommended by Dr. Blankenship is

reasonably and necessarily related to the treatment of his

compensable injury sustained on September 27, 2003.  Clearly, this

claimant’s need for a SI injection is related to the fusion

surgery.   Since the claimant has failed to find pain relief up to

this point, it is reasonable that he be allowed to follow up with

the recommendation  for a SI injection.  Dr. Blankenship certainly

appears to think that such treatment may restore the claimant to a

pre accident condition.

The Commission has also been asked to determine if the

claimant is entitled to temporary total disability from February

2011 until a date yet to be determined.  Temporary total disability

is that period within the healing period in which the employee

suffers a total incapacitation to earn wages, Ark. State Highway

Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The

question of TTD in this case must be looked at carefully.  The

claimant is in need of the injection and treatment recommended by

Dr. Blankenship.  There is nothing in the evidence submitted or the

testimony presented to convince the Commission that the claimant is

entitled to TTD from February of 2011.  However, based on the



11

evidence submitted, the claimant re-entered a healing period on

June 6, 2011 when Dr. Blakenship recommended the SI injection.  The

re-entry into the healing period clearly is a result of the pain

from the SI joint and the resulting recommendations.  It is clear

from the testimony that the SI joint pain is related to the fusion

and has prevented him from working.  While the claimant testified

that he had not worked since the surgeries in 2008, there was

testimony from Dr. Blankenship that he felt the claimant had healed

from the fusion.  Therefore, the date from which the claimant is

entitled to TTD must be established from the date the SI pain was

diagnosed and treatment recommended.  At that point, we know why

the claimant has pain and that such pain has prevented him from

returning to work.  I find that if the claimant is entitled to any

TTD it must be measured from the June 6, 2011 date and not from

February of 2011.  Therefore, I find that the claimant is entitled

to temporary total disability from June 6, 2011 until such time as

he receives the treatment recommended by Dr. Blankenship.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has proven through sufficient

evidence, including the claimant’s testimony

and the documentary evidence in the form of

Dr. Blankenship’s recommendations for

treatment that he is entitled to the

recommended medical services. He has proven
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that these  medical services are reasonable

and necessary for the treatment of his

compensable injury.

2. Having proven that such services are

reasonable and necessary to the treatment of

his compensable injury, the claimant is

entitled to medical services as recommended by

Dr. Blankenship.

3. The claimant has also proven that he re-

entered a healing period and was unable to

work on June 6, 2011.  Therefore, I find that

he is entitled to temporary total disability

from June 6, 2011, when Dr. Blankenship

recommended the injections and therapy until

such time as the claimant receives the

recommended treatment. 

4. The claimant’s attorney is entitled to the

appropriate attorneys’ fee based on the above

findings.

ORDER

The respondents shall pay for any reasonable and necessary

medical services recommended by Dr. Blankenship related to the

claimant’s admittedly compensable injury of September 27, 2003.

The claimant is entitled to TTD from June 6, 2011 until such time
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as he receives the treatment recommended by Dr. Blankenship. The

claimant’s attorney is entitled to the appropriate attorney’s fees

based on the above findings.

All benefits which are herein awarded are payable in a lump

sum without discount.  This award shall bear the maximum legal rate

of interest until paid.

IT IS SO ORDERED.   

      
                             

                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE


