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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On November 14, 2012, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The claimant modified his claim for temporary total disability benefits to cover the period

August 5, 2010 and continuing until December 28, 2011, when he was assigned an impairment

rating by Dr. Martinez of 15% to the body as a whole.  

The testimony of Jonathan Jackson, claimant, coupled with deposition testimony of Dr.
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Jesus Felix Martinez, along with medical reports and other documents comprise the record in this

claim.  Further, the record of the prior hearing is incorporated by reference in this claim, as well as

the prior rulings therefrom.  The respondents provided the payment history in this claim

subsequent to the hearing.  The three (3) page document is blue backed and herein designated a

part of the record as Respondents Supplemental Exhibit.

DISCUSSION

Jonathan Jackson, the claimant, with a date of birth of December 18, 1981, obtained his

GED and is in the process of graduating from a two-year community college with an associate

degree in heating and air conditioning.

The claimant testified regarding the type of work he has performed since leaving high

school:

     Pretty much worked with my hands, heating and air work,
maintenance work, pretty much manual labor, you know, working
with my hands. (T. 12).

The claimant has not worked on any job since his July 7, 2010, injury at respondent-employer. 

The testimony of the claimant reflects that following the July 7, 2010, accident he received

a couple of weeks of indemnity benefits before his claim was controverted.  The claimant was

seen by Dr. Nadel after the claim was controverted.  The claimant explained, regarding the afore:

     I had seen him, I think, on two separate occasions, and my
caring physician was Martinez.  He was there with me and that was
the doctor that I believe the company ended up using was Dr.
Nadel. (T. 13). 

The testimony of the claimant reflects that he used his health insurance to see Dr. Martinez.  The

claimant testified that following the prior hearing on the compensability of his claim and during
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the appeal process he was off work and continued to see Dr. Martinez.  The claimant denies that

he was released by Dr. Martinez to return to work before the December 28, 2011, release date.  

The testimony of the claimant reflects that he attended school as a full time student – 

from 6:00 p.m. to 10:00 p.m. Monday through Thursday –  following his July 7, 2010, accident. 

Due to the restrictions on his driving privileges from his seizure disorder someone had to take

claimant to school.  As to his current ability to drive, the claimant testified:

     I was not - - you’re not supposed to - - six months to a year
within a seizure case, you have a seizure while you’re driving, that’s
what they recommended it to not be driving, you know, six months
to a year after a seizure. (T. 14-15).

 The claimant’s testimony reflects that he experienced some emergency situations where he had to

drive in 2011.  

The claimant testified that he is now released to drive and is looking for employment.  The

claimant offered that he is looking for employment in the maintenance or heating and air

conditioning with his school degree.  The claimant’s testimony reflects that he is not aware of any

restrictions on his employment activities. (T. 16).  Accordingly, the claimant testified that he is

able to work at heights, as well as handle machinery and power tools.  The claimant continued to

take medication.

The claimant acknowledged that he is aware of a November 21, 2011, office note of Dr.

Martinez reflecting that he could have a breakthrough seizure if he is not taking his medication. 

Further, in the November 21, 2011, office note Dr. Martinez relayed that he had not any

limitations to place on the claimant or any objections to the claimant returning to his regular

duties.  
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The claimant maintains that he was fairly compliant with taking his medicine.  In

explaining an occurrence where he fell down, as reflected in the office notes of Dr. Martinez, due

to not taking his medicine, the claimant testified:

     The reason for not taking medication, I was having problems
getting it filled through Travelers.  They would not fill - - they
didn’t want to fill any of my prescriptions through - - that were
prescribed by Dr. Martinez. (T. 17). 

The claimant noted that Dr. Martinez was his primary care physician.  The claimant testified that

he encountered the difficulty with getting the prescriptions of Dr. Martinez filled even after the

final decision of the Arkansas Workers’ Compensation Commission.  Additionally, the claimant

testified that the respondents declined to pay the bills of Dr. Martinez for the treatment he

received under the care of same.  The claimant added that his health insurance was canceled in

August or September 2011, and, as such he could no longer have his prescription filled on it.  The

testimony of the claimant reflects regarding his continuing need to take medication for the rest of

his life:

     Yes.  He said that I have an ongoing seizure condition, which
that I would need to be on medication, that I could eventually get
off the medication, but there will always be a risk of me having
another - - having a seizure condition.  That I would always have a
seizure condition. (T. 20).

The claimant testified that he received five thousand seventy-four dollars, ($5,074.00), in a

check issued on October 20, 2011, from respondents following the prior hearing in his claim. 

Claimant denies receiving any money from respondents since the afore.  Other than the initial

payments, claimant testified that he has not received any money from respondent other than the

October 2011, check.  
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The claimant denies experiencing any other seizures aside from the two (2) he suffered in

July 2010.  The claimant offered that during the time of his employment by respondent his take

home pay was $350.00, on a good week.  Regarding the need to disclose his seizure condition to

prospective employer, the claimant testified:

     No, I think that would be private but - - well, it depends on the
safety.  I would believe, yes.  I mean, depending on if I would have
to drive a vehicle for a company or, you know, dealing with heavy
machinery, there’s always a possibility of having a seizure. (T. 20).

Regarding the impact of his seizure disorder of future employment, the claimant offered:

     I’m just worried I won’t be able to get a great - - a good job.  I
have a fear for having a seizure condition, you know, and it’ll limit
me.  That’s all I’m worried about, it will limit me to get a good job
making decent money. (T. 24).

The claimant concedes that he does not know what the job market is going to be for him in light

of his condition at this time.  The claimant elaborated on the nature of the degree he will be

obtaining:

     It’s an associate degree; it’s a technical degree in heating and
air-conditioning; start me in heating and air.  I can do residual
heating and air or industrial.  And industrial pays better, chillers - -
well, you know, just it’s a technical degree, two-year associate
degree in the study of heating and air-conditioning - - on any scale.
(T. 26).

     The claimant testified that other than the fact that he was having financial problems filling his

prescriptions since August or September 2011, when his health insurance was stopped resulting in

him being without medication, he did not have any other problems.  The claimant elaborated on

the lack of access to prescription medication:

     No, I didn’t have any problems.  I was only off the medication
for a few days, and which I went to the doctor, and he told me that
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I needed to stay on my medication.

     That it was dangerous, and I had a family member who just went
ahead and bought me the medication. (T. 21).

The claimant is uncertain if his health insurance provider, Blue Cross Slue Shield, has been

reimbursed by respondent-carrier. 

The claimant also suffered a jaw injury in the July 7, 2010, accident.  The testimony of the

claimant reflects, regarding residuals he experiences as a result of the jaw injury:

     Yeah, my - - I mean, it’s healed, but it’s - - I need to go to a
dentist, because my teeth are not the same.  I broke my jaw, and it’s
- - I have no health or dental; so, I can’t go to the dentist, and it’s
not the same as it was. (T. 21).

The claimant has his jaw wired shut initially in the treatment of his injury, however has not had

any further treatment since the fracture healed and the wire was removed.  

The claimant was seen early on by Dr. Nadel at the request of respondents regarding the

July 7, 2010, accidental injury.  Dr. Nadel authored a work excuse on August 25, 2010, and

provided same to the claimant.  The afore work excuse included restrictions on the claimant’s

activities of no driving, no climbing, and no working around machinery.  The claimant testified

that respondent-employer did not have light duty available.  The testimony of the claimant reflects

the afore light duty restrictions were never removed by Dr. Nadel prior to June 4, 2011.

     The claimant testified that he was seen by Dr. Nadel on June 4, 2011, pursuant to the request

of respondents.  The afore office note of Dr. Nadel reflects that the claimant was seen by another

neurologist, Dr. Martinez, who had been taking care of his seizures on a regular basis.  Prior to

seeing Dr. Nadel in June 2011, the claimant testified that he had not seen him in quite some time.  

The claimant testified that he has a follow-up appointment scheduled with Dr. Martinez in
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May 2012.  In explaining the reason for the May 2012, appointment, the claimant offered:

     Just making sure I’m taking my medication and he checks my
blood and that I haven’t had any seizures.  And there’s no problems
with the medication or anything. (T. 25).

During cross-examination, the claimant confirmed that he has not had a seizure since July

2010, however has been on medication since that time.  The claimant’s testimony reflects that

since having been placed at maximum medical improvement by Dr. Martinez he has applied for

work at heating and air conditioning jobs, which he learned of from the Internet.  

The claimant testified that he regularly reviews the Internet for the afore type of jobs.  The

claimant offered that he has applied for at least twenty (20) jobs.  The claimant’s testimony

reflects that the jobs that he has applied for were actual jobs then in existence to be filled in the

heating and air and maintenance fields.  The claimant testified that the jobs were all located in

either West Memphis, Arkansas or Memphis, Tennessee.   While the applications for the jobs

were made online, the claimant testified:

     Yes, I’ve had a few interviews.  I went on, like, about five
different interviews in the - - since all this has happened, I would
say. (T. 28).

The testimony of the claimant reflects regarding the qualification of his education in his

ultimate area of employment:

     It’s both.  It depends on which route I want to go in.  I’m going
to have to work somewhere and train; you know, on-the-job-
training, but either one [commercial HVAC or residential] I wish to
pursue, I guess. (T. 29).

In terms of job placement assistance provided by his school, the claimant testified:

     They’ll provide places that are hiring and, you know, let you
know locations that are hiring and people that are hiring and that
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sort of thing.

     Oh, they have postings, and it’s a big school, a lot of people
jump on the jobs when they first come out; so, the highest qualified
or whoever gets - - it’s pretty much kind of the pick of the litter,
but I do keep up with that as well. (T. 29).

The claimant’s testimony reflects that he has gone on an interview with one of the prospective

employers identified by the school. (T. 30). The claimant last attended an interview for job in the

heating and air conditioning field in November 2011.  

The claimant has also attended interviews of other employment positions.  Specifically, the

claimant went for an interview with a steel company in West Memphis in February 2012, for a

machine operator position.  The testimony of the claimant reflects that it is ideally his intention to

work at a job for which he is now trained.  As far as the wage range for someone with his

training, the claimant testified:

     I don’t know exactly a precise number.  I know that - - I mean,
they make fourteen dollars ($14.00) an hour starting out, something
like that.  Make pretty good money. (T. 32). 

The claimant acknowledged that if things go as he hopes he will eventually end up with a job that

pays more then he was making while employed by respondent-employer.

The testimony of the claimant reflects that he is unaware if either Dr. Martinez or Blue

Cross Blue Shield has submitted any of the bills for his treatment to respondent-carrier for

payment.  The claimant testified that he has provided the doctor bills to his attorney.

The claimant has a return appointment with Dr. Martinez in May 2012.  Regarding his

present medication, the testimony of the claimant reflects:

     No, sir, I take Carbatrol.  I was - - they started me on the
Keppra, and I was seeing all of the side effects from it and he
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switched me to Carbatrol, that’s the - - Carbatrol in the seizure
medication I take now. (T. 35).

The claimant noted that the Carbatrol worked out a lot better for him, and that he takes it on a

daily basis.  The claimant added, regarding the duration that he will be taking the Cabatrol:

     He said I could eventually come off of it and, you know, he
could get me off of it.  I don’t know if I want to come off of it, but
for the fear of having a seizure, because everything is going fine
with the medication but, you know, eventually, I guess, you know,
you could stop taking it. (T. 35-36).

The parties obtained the testimony of Dr. Jesus Felix Martinez, a Memphis neurologist, by

deposition on March 28, 2012, which is herein designated a part of the record as Respondent

Exhibit #1. Dr. Martinez is a board certified neurologist who is on the staff of the Methodist

medical system. Dr. Martinez has been practiced neurology for six (6) years, and is still treating

the claimant as a patient.

Dr. Martinez testified that he first saw the claimant on July 24, 2010.  The report of the

visit reflects that the claimant had experienced two (2) seizures, the last having occurred the day

prior to the visit.  During his work-up of the claimant Dr. Martinez recommended a brain MRI

with an epilepsy protocol and an electroencephalogram.  In explaining the purpose for the afore

Dr. Martinez testified:

     Yes.  Now, the concept of epilepsy is that if you’ve had two
unprovoked seizures, that called epilepsy.  The MRI and the EEG
determine if there is an actual cause for the epilepsy, a structural
problem that needs different treatment – tumor or vascular
malformation, et cetera.
     However, by definition even if those two come back normal, the
fact that he had two seizures for which we couldn’t really find a
culprit or change that acutely caused those seizures, then he fits the
definition of epilepsy. (RX #1, p. 5-6).
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Dr. Martinez elaborated on an example of a provoked seizure:

     If you have a seizure because you’re running a very high fever
or because you’re using drugs or because your blood sugar is too
low.  All those things can make anybody have a seizure; but if you
take that aspect away, the person would not have seizures. (RX #1,
p. 6).

The testimony of Dr. Martinez reflects that he is uncertain if the claimant explained any of the

circumstances that led to his first seizure earlier in the month of July 2010.  

Dr. Martinez concedes that the claimant may have told him of working in an extremely hot

environment with temperature over 100 degrees, getting dizzy and passing out, however he did

not make mention of it in his notes.  Dr. Martinez testified that the afore description could be

taken as a provoked seizure.  Dr. Martinez continued, regarding the claimant:

     Yes.  The first episode could have been provoked because of the
environmental heat.  That is possible.  My only caveat to that would
be if there were other people working in the same environment, but
it is still a possibility. (RX #1, p. 7).

While aware that the claimant had an opiate dependency for which he was being treated,

Dr. Martinez explained his conclusion that the second seizure was not any kind of medication

issue:

     In the first place, opiates in general are not usually a cause of
seizure per se.  I think there was a positive for benzodiazepine in his
urine, but he had received some IV benzodiazepine en route.  I
think that’s why I mentioned that, because the fact that he tested
positive for benzodiazepine could have been explained that way.
     I think what I was trying to convey there is that I did not think
he was using a substance that could have caused these episodes. 
(RX #1, p. 7-8).

Dr. Martinez acknowledged that the claimant also tested positive for amphetamines, which is

capable of causing or leading to a seizure.  Dr. Martinez concedes that since the afore is possible,
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it is equally possible that the second episode could have been drug related.

The brain MRI that the claimant underwent at the recommendation of Dr. Martinez was

normal.  An electrocencephalogram was performed on the claimant on July 26, 2010, pursuant to

the recommendation Dr. Martinez with abnormal results.  In discussing the afore abnormality Dr.

Martinez testified:

     Well, there are essentially two abnormalities.  One is the slowing
and the other is the sharp waves.  Slowing is a somewhat non-
specific finding.  You can see it in many things from benign to really
severe abnormalities.  It happens in the temporal region, which is a
very common seat for seizures.
     The second finding of sharp waves has a high association with
seizures.  That is really kind of a hallmark of a brain that has the
capability to produce seizures.  It is extremely rare to see it in
normal people - not impossible but extremely rare.
     So when I see that from my perspective as a neurologist, this
kind of tells me that the person is better off being on medications
because the brain has enough potential for seizures to happen again.
(RX #1, p. 9).

Regarding the expectation of the findings in light of the fact that the claimant has experienced two

(2) seizures in the same month, Dr. Martinez testified:

     No.  It’s not unexpected.  Actually, it’s more likely you’re going
to find abnormalities if you do the EEG in the first 24 hours after a
seizure happens; but if this was a provoked seizure, you are much
less likely to find these kind of sharp waves.  Sharp waves again -
for the brain to make these kind of discharges, there has to be a
change in circuitry.
     In his case, I did mention that he also had low sodium.  That can
cause seizures in anybody, but it wouldn’t cause these sharp waves. 
So to me, that is a very specific finding and kind of supports even
more a diagnosis of epilepsy. (RX #1, p. 9- 10).

The claimant was next seen by Dr. Martinez on August 23, 2010, following his discharge

from the hospital.  Dr. Martinez relayed regarding the August 23, 2010, visit of the claimant:
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     He was doing quite all right.  I don’t think there was anything
out of the ordinary.  I had started the medication, and he was doing
well with that.  He had some insomnia, and I gave him some
Ambien for that.  So I would say it was a fairly unremarkable visit.
(RX #1, p. 10). 

On December 13, 2010, the claimant underwent a follow-up EEG per the recommendation of Dr.

Martinez which was normal.  The testimony of Dr. Martinez reflects, regarding the change in the

claimant’s EEG:

     I was not really surprised.  An EEG is a 20-minute sampling of
what your brain does.  So even in people who have well-
documented epilepsy, you can see a normal EEG depending on
what time you do it.  We may have missed the abnormality.  That’s
why we sometimes do 24 hours of recording. 
     So this normal EEG does not disqualify the other one.  From my
perspective as a clinician, if I had seen again the sharp waves, it
would have given me an idea that this is a very active condition
because it’s easy to catch abnormalities.  Even after treatment for
four months with no problems, if it’s still showing brain irritability,
that tells me that this brain is kind of hot, so to speak. (RX #1, p.
11).

Dr Martinez elaborated on the “change in circuitry” identified in the claimant’s first EEG,

explaining:

     It is definitely physiological.  By that, I mean the wiring.  The
connections in the brain are different and capable of producing
these discharges.  When you asked me whether it would be a
structural anatomical change, possibly.  The problem is that many
times the MRI is not sufficient to demonstrate that because in some
cases, it’s only after you do surgery and put that piece of brain
under a microscope that you see microscopic changes in those cells. 
That’s why the EEG is more sensitive to these abnormalities. (RX
#1, p. 11-12).

The claimant was experiencing a problem with mood and irritability at the time of his next

visit to Dr. Martinez on December 21, 2010.  Dr. Martinez attributed the afore to the Keppra that
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the claimant was taking and substituted Carbatrol.  In distinguishing the two medication Dr.

Martinez explained:

     Chemically speaking, it’s completely different.  I would say that
Carbatrol is one of the older, first generations of anti-convulsants. I
think it’s been around since at least the 60's.  Keppra is a much
newer medication, and I really like it better.  It’s safer in many
regards, but it was giving him this problem.  So I had to change it.
(RX #1, p. 12). 

The claimant was next seen by Dr. Martinez on January 17, 2011, at which time he reported he

was doing better; had quit the Keppra and having no problems with the Carbatrol; and still not

having seizures.

The claimant was next seen by Dr. Martinez on March 14, 2011.  Dr. Martinez reported

that the claimant was present for follow-up to his “partial epilepsy”.  Dr. Martinez testified

regarding his use of the term “partial epilepsy”:

     That depends on whether the seizure starts in one spot in the
brain and then spreads or if the whole brain discharges at once from
the beginning.  That’s one of the ways to classify it.  The
medications work slightly different in partial versus generalized.  So
in the future, whoever else might see this person would know that
medications are more likely to work for him.
     That’s why I called it partial, because the findings from the EEG
were in one area of the brain. (RX #1, p. 13).

The claimant was next seen by Dr. Martinez on May 27, 2011, by which time he had been seizure

free since July, 2010. Dr. Martinez’s testimony reflects that there were significant changes from

the claimant’s prior visit. Dr. Martinez renewed some of the claimant’s prescriptions and checked

his liver because the Carbatrol can affect it. The claimant was provided a six-month follow-up

visit.               Dr. Martinez was questioned regarding the medication Seroquel:

     That is for insomnia.  If you read the information with the
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medication, it’s used for psychiatric conditions like psychosis and
that kind of thing; but one of the side effects is increased sleepiness. 
I think that’s why - he told me back in March that he had gone to a
local medical office and they had started him on Trazodone and
Seroquel.  
     He wanted some Ambien, but I really didn’t want to keep him
on that because it’s more likely to create dependence and problems
like that.  I think that’s why I maintained the Seroquel instead. 
(RX #1, p. 14).

Dr. Martinez saw the claimant on November 21, 2011.  Regarding the claimant status at

the time of the afore visit, Dr. Martinez testified:

     He was still seizure free, but he was having some problems
getting the Carbatrol.  He apparently had to skip a couple of doses
because of that.  I’m not sure exactly what was the problem with
that, whether the co-pay was too high for him or if it was denied. 
He was still taking it, even though he had to skip a couple of doses.
(RX #1, p. 15).

The claimant is not again scheduled to see Dr. Martinez until May 2012.

Dr. Martinez discussed the 15% impairment rating he authored regarding the claimant

pursuant to an inquiry from the claimant’s attorney.  Dr. Martinez confirmed that he reviewed

pages 142 through 144 of the AMA Guide, 4th edition, which deals with neurologic disturbances. 

Dr. Martinez testified that he provided a 15%  for impairment of consciousness and awareness,

using Table 4.  Dr. Martinez continued:

     Up to 14 is brief repetitive or persisting alteration of state of
consciousness, which is what seizures do when they happen. 
Depending on the situation, the period after the seizures can be
prolonged.  So at a minimum, this is what he would qualify for.
     This is potentially.  With the kind of condition that he has, this is
at least what could happen to him.  It doesn’t mean it’s happening
right now. (RX #1, p. 16).

In denying that the above is speculation, Dr. Martinez testified:
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     No.  I wouldn’t say it’s speculation.  I’m trying to describe the
potential problems of his diagnosis.

*          *         *

     Yeah.  That is one of the problems with seizure.  It’s such an
intermittent problem.  Right now he is doing well, but I cannot
assure that’s the way it’s going to be always. (RX #1, p. 17).

Dr. Martinez acknowledged that conversely it is equally possible that it will always be that way. 

Dr. Martinez testified that while the claimant does not have a persisting alteration of state of

consciousness he is at risk for the brief repetitive part.  Dr. Martinez concedes that aside from the

two episodes in July 2010, there has been no repetition.  As to whether the claimant’s diagnosis is

now limiting his ability to perform his usual activities, Dr. Martinez’s testimony reflects:

     I don’t know that it’s limiting the performance of his usual
activities.  The way I see my role as a physician is I want him to go
back to his normal life and do all the stuff he was doing before. 
That’s the way I try to approach my patients. (RX. #1, p. 17-18).

Dr. Martinez continued, regarding the claimant’s present ability to perform his usual activities:

     As long as he’s not having seizures, he should be able to carry
on his daily activities.  I think that’s how I worded my note.  I said
that he has restrictions of carrying out daily activities when he has a
seizure. (RX #1, p. 18).

Dr. Martinez re-affirmed his assessment of the claimant as set forth in the November 21, 2011,

office note regarding returning to work without restrictions. 

During cross examination, Dr. Martinez acknowledged that people that have epilepsy

don’t normally have seizures every day, noting:

     No, they don’t.  There’s a spectrum.  There are people who
have a seizure every three years and those who have them daily. 
Some of them can have them multiple times a day every day, the
more severe cases.  (RX #1, p. 19).
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The testimony of Dr. Martinez reflects people with epilepsy that is hard to control have to go

about their daily activities so as to minimize their exposure to injury or to injuring others.  As to

the duration that the claimant will have to continue on medication, Dr. Martinez testified:

     That’s a difficult question to answer.  I don’t think the medical
community has agreed on that.  In general, about 60 to 65 percent
of patients will respond to the first medication.  That is the epilepsy
that is easy to treat.  Especially if there is no actual lesion in the
brain that we can identify, it is possible for those patient to come
off medication.
     By a rule of thumb, we wait at least two years of freedom from
seizure before exploring that possibility; but in many cases when
you taper them off, then seizures happen again.  That tells us they
probably need medication for life. (T. 19-20).

Dr. Martinez continued regarding the claimant’s prospects of coming off the medication:

     That’s correct.  We’re still in that period where I think he should
stay on medication.  It kind of depends on the life-style of the
patient.  Somebody who drives and is independent and goes out of
the house is more likely to stay on medication because having a
recurrent seizure just messes up everything. (RX #1, p. 20).

Dr. Martinez also addressed the prospect of driving for people with epilepsy:

     For most people with epilepsy, I’ll say that many of them can’t. 
About 30 to 35 percent of patients have recurrent seizures, and they
are very limited because of driving restrictions and employment
restrictions.  Like I said before, what I see as my role is to try to
reintegrate the individual to their normal activities as much as
possible. (RX #1, p. 20).

Dr. Martinez’s testimony reflects, that from the point he wrote the December 28, 2011,

letter he considered the claimant’s condition to be somewhat stable.  Dr. Martinez offered

regarding the claimant’s condition without medication:

     Without medication, his risk for seizure recurrence is much
higher.  That much I can say.  Whether it would be happening at the
same rate it was happening back then - which was like three weeks
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apart - I don’t know.  It could be once a month or every other
month.
     It would be hard to say, but I think that he has enough evidence
that seizures will recur without medication.  At least at this point,
that’s my impression in his case. (RX #1, p. 21).

Dr. Martinez was also questioned on cross-examination regarding the claimant’s

impairment rating and Table 5 of the AMA Guide, 4th edition.  In consulting Table 5, Dr.

Martinez’s reply reflects he considered the claimant as having a paroxysmal disorder at this point:

     Yes.  I think that absolutely describes him.  It is unpredictable. 
So far he’s been doing well, but he could have a seizure even with
medication.  There’s no way for me or anybody to predict whether
he will or won’t.  He is at risk, and I think that really describes him. 
(RX #1, p. 21-22).

The paroxysmal disorder carries an impairment rating of zero to 14 percent.  Dr. Martinez

explained why he does not think that the claimant falls within the second category of paroxysmal

disorder that interferes with some activities of daily living:

     No.  At this point I don’t feel like he would qualify for that
because the way I interpret this, the person has a seizure that is not
a full-blown convulsion but enough that it would interfere with
some activities.  Sometimes people can have a seizure without
actually losing consciousness; but because of that, they are left very
tired afterwards.  So that would be one example, and he wouldn’t
fit there. 
(RX. #1, p. 22).

In explaining his assignment of the 15% impairment to the claimant and the resources that he used

regarding the AMA Guide, 4th edition, Tables, Dr. Martinez testified:

     I think I was using actually more than one, to tell you the truth. 
I looked at which one would apply to him, and Table 4 was a
possibility; but people with epilepsy usually have other psychiatric
or psychological conditions that affect their quality of life.
     So in Table 3, for example, they may have these emotional and
behavioral impairments and at least some limitations in
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interpersonal functioning.  They can have depression or periods of
irritability and moodiness.  All that is well know to happen.  So I
think the behavioral aspect of epilepsy cannot be discounted.  It
really affects my patients. (RX #1, p. 22-23).

The testimony of Dr. Martinez reflects that as far as the claimant’s future employment is

concerned he would not feel comfortable with putting him in employment situations that placed

him at heights or activities of the like, explaining:

     Again, my goal is to bring patients with epilepsy back to as
normal a life as possible, but there are certain things that are just
too risky for them and for other people.  Height is something I
would certainly be very wary of.  I would tell my patients that
they’d be putting themselves at risk.  For example, anybody who’s
had seizures or a diagnosis of epilepsy will never be a pilot because
it’s just too risky.  
(RX #1, p. 24).

Regarding the handling of power tools, Dr. Martinez testified:

     Technically speaking, if they have been seizure free for six
months to a year, I wouldn’t have enough evidence at hand to tell
them that they cannot do that.  It depends in part on how severe the
epilepsy has been.  For example, somebody who’s had multiple
seizures for a few years and we finally find the right regimen for
them and they are now seizure free, I would be more wary of them
handling machinery or anything that could hurt them in the case of a
recurrent seizure. 
(RX #1, p. 24).

In addressing environmental conditions or the risk in an extreme environment relative to the

claimant, Dr. Martinez’s testimony reflects:

     I tell them for sure that they have to avoid doing any extra hours
or having sleep deprivation.  The environment for sure can affect
them, but it varies from person to person.  If this is something that
has been associated with seizure for them before, then it’s certainly
something they should avoid. (RX #1, p. 24). 

Dr. Martinez also address the risk of driving for his patients:
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     Again, there is a difference between recommendations and what
regulations or the law says.  This is not written in stone.  I have
patients who are commercial drivers; and they are seizure free and
that’s what they want to do, I really have to (sic) way to tell them
they shouldn’t.
     Does it make me nervous?  It make me nervous, but I couldn’t
tell someone not to drive after being seizure free for one year as
long as they are taking their medication the way they’re supposed
to.  
(RX #1, p. 25).

Dr. Martinez testified that he anticipates that the claimant will required follow-up care, noting that

he is still taking the medication and that he will need to monitor him.

While Dr. Martinez testified that he did not have any knowledge of whether his bills for

the treatment provided to the claimant have been paid by the workers’ compensation insurance

carrier, he provided the identity of his office personnel, Lisa Taylor, in the billing department who

could provide the information.  

Dr. Martinez testified that he considers himself the claimant’s treating physician in

connection with the seizure disorder.  The testimony reflects that at one point the claimant was

seen by Dr. Alan Nadel, another Memphis neurologist, however since July 2010, Dr. Martinez has

provided medical treatment to the claimant.

Dr. Martinez was questioned regarding the prospects of trying to wean the claimant off

medication:

     Well, it’s a case by case scenario. In this particular case, I
probably will because he only had two episodes.  He’s young
enough that if he could live without taking seizure medication, it
would be better in the long run.  He may not be, but I think it’s
worth a try. 
     That is usually not something that I decide alone.  It’s in
conversation with my patient and depends on their situation.  For
somebody who having a seizure can mean a significant drawback,
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then they may decide to stay on medication; and that would be fine. 
There is no right or wrong.  It really depends on the patient’s
situation.
     Let me also say this.  Even if a person has been seizure free for
two years but there’s enough indication that they are 100 percent
likely to have a recurrence, I’m going to tell them my best advice is
that they should stay on medication. (RX #1, p. 27-28).

The testimony of Dr. Martinez reflects his plans during the claimant’s pending May 2012, visit:

     I will order another EEG, especially if he wants to come off the
medication.  If the EEG again shows some focal abnormality that
increases his risk, then I’m going to put that on the table and tell
him that he should probably stay on it.  At least I would know that
his chance is slightly increased for having a seizure recurrence
versus a normal EEG. (RX #1, p. 28).

Dr. Martinez’s testimony reflect regarding his diagnosis of the claimant’s complaint:

     Yes.  Based on the concept of international belief about
epilepsy, he meets that criteria. (RX #1, p. 28).

The testimony of Dr. Martinez reflects that the above remains his opinion even though the first

episode experience by the claimant may have been provoked by extreme temperature, explaining:

     The way you are putting that possibility, it would not.  At the
time of my assessment of him, I did consider those two to be
unprovoked.  Environment heat, assuming that he had an increase
in corporal heat - most humans and most mammals are able to
regulate our temperature.
     So when somebody has a seizure because of high temperature,
it’s usually because of fever.  That means that their core
temperature has changed and elevated, but we humans have the
ability to regulate our body.  Of course, I don’t know his core
temperature at that time. 
(RX #1, p. 29).

Regarding the sequence of the claimant’s first seizure episode, Dr. Martinez testified:

     No.  I couldn’t tell.  I’m not sure if  he had a seizure and then
fell or if he fell and had a seizure on the floor.  I don’t have the
details on that part.  I don’t think he knew the details. (RX. #1, p.
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29).

While the December 28, 2011, report of Dr. Martinez regarding the claimant was discussed

during his deposition, the actual correspondence is a part of the claimant’s medical exhibits. (CX

#3).

The evidence in the record reflects the presence of two (2) checks generated by

respondents since the prior August 10, 2011, ruling by the Full Commission, which affirmed as

modified, the February 8, 2011, Administrative Law Judge ruling.  The check made payable to the

claimant in the amount of $5074.00, reflects the explanation of payment covering the period

August 25, 2010 through February 26, 2011, is dated October 20, 2011.  The check in the

amount of $1,450.00, made payable to the claimant’s attorney also covers the same time period, is

date October 21, 2011. (CX #4).  The payment history regarding the present claim does not

reflect payments to any payees other than the claimant and his attorney. (Respondent

Supplemental Exhibit).

The ruling of the Full Commission which affirmed as modified the February 8, 2011,

Opinion of the Administrative Law Judge, was filed on August 10, 2011.  Neither party appealed

the August 10, 2011, ruling of the Full Commission.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include July 7, 
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2010, when the claimant sustained a compensable injury during which time he earned wages

sufficient to entitle him to weekly compensation benefit of $293.00/$220.00, for temporary

total/permanent partial disability.  

3. In addition to any prior period, the claimant was temporarily totally disabled from 

August 5, 2010, and continuing through November 21, 2011, when he reached the end of his

healing period..

4. The claimant has a permanent partial disability in the amount of 20% to the 

body as a whole as a result of the July 7, 2010, compensable injury, with the same comprising a

15% whole body anatomical impairment and 5% loss of earning capacity.

5. The respondents failed to pay the installment payable under the terms of the award

of the August 10, 2011, ruling of the Full Commission, within fifteen (15) days after it became

due.  Accordingly an amount equal to twenty percent (20%) thereof shall be added to the

installments comprising award of the Full Commission and paid to the claimant, pursuant to Ark.

Code Ann. §11-9-802 (c).  

6. The respondents have failed to pay medical bills incurred by the claimant in the 

treatment of his compensable injury under the care and at the direction of Dr. Jesus Martinez,

with such failure being willful and intentional.  Accordingly, a penalty in the amount thirty-six

percent (36%) payable to the claimant is herein assessed on the afore unpaid medical benefits,

pursuant to Ark. Code Ann. §11-9-802 (e).  

7.  The respondents have failed to comply with the prior August 10, 2011, ruling of 

the Full Commission, which affirmed as modified the February 8, 2011, award of the

Administrative Law Judge, which directed the payment of interest on indemnity benefits and all
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reasonably necessary and related medical expenses arising out of and in connection with the

treatment of the claimant’s compensable injury, to include medical related travel.  Pursuant to

Ark. Code Ann. §11-9-706, respondents are found to be in contempt of the Commission and a

fine of $2,500.00, is herein assessed and payable to the Arkansas Workers’ Compensation

Commission.

8. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of July 7, 2010. 

9. The respondents have controverted the payment of permanent partial disability 

benefits, the payment of interest on untimely temporary total disability benefits, as well as the

payment of penalty on untimely temporary total disability benefits,  incurred unpaid medical

benefits (bills), and the payment of temporary total disability benefits subsequent to February 26,

2011.   

CONCLUSIONS

The compensability of the claimant’s July 7, 2010, injury was the subject of a prior hearing

which resulted in a February 8, 2011, award of temporary total disability and medical benefits as

well as controverted attorney fees and interest.  The afore award was affirmed as modified by the

Full Commission in an August 10, 2011, award.

The claimant asserts that he is entitled to indemnity benefits to correspond to a 15% body

as a whole anatomical impairment as well as wage loss disability benefits growing out of the July

7, 2010, compensable injury.  Further, the claimant maintains that the respondents have failed to

make timely payment of benefits awarded by the Full Commission; that he remained within his

healing period until he reached maximum medical improvement and was assessed an impairment
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rating by his treating physician and, as such, is entitled to corresponding temporary total disability

benefits.  The claimant asserts entitlement to interest, penalties, and controvert attorney fees.  

Respondents contend that the claimant’s healing period ended without any permanent

impairment.  Respondents acknowledge that the payment of recognized temporary total disability

benefits were untimely.      

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Temporary Total Disability

As noted above, a prior hearing was conducted the compensability of the claimant’s July

7, 2010, injury, and the same resulted in an award of indemnity and medical benefits.  The August

10, 2011, ruling of the Full Commission modified the February 8, 2011, award of the

administrative law judge to find that the claimant was entitled to temporary total disability benefits

“beginning August 5, 2010 until a date yet to be determined”.

In the instant claim the claimant sustained a compensable unscheduled injury.  Temporary

total disability for unscheduled injuries is that period within the healing period in which the

claimant suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period has not

ended so long as treatment is being administered for the healing and alleviation of the condition.

J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

 Respondents place reliance on the June 14, 2011, office note of Dr. Alan Nadel, a

Memphis neurologist, that the claimant could return to full duty with no restrictions based on the
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examination of the same date.  In a June 27, 2011, correspondence Dr. Nadel opined that the

claimant was at maximum medical improvement and had no disability.  Finally, in a July 6, 2011,

correspondence to the respondents’ attorney, Dr. Nadel relayed that the claimant had reached

maximum medical improvement and that the same was had after being seizure free for six months. 

Dr. Nadel confirmed that the claimant would need to continue taking Carbatrol for an indefinite

period of time.   

As he had previously done in his June 14, 2011, office note, in the July 6, 2011,

correspondence Dr. Nadel relayed that the claimant was seeing another neurologist.  The record

reflects that the claimant was not seen by Dr. Nadel following a August 25, 2010, visit in which

he was released to return to work on August 26, 2010, with restrictions until the June 14, 2011,

visit.  The evidence preponderates that the claimant’s treating physician in connection with his

compensable seizure disorder was Dr. Martinez, a neurologist referenced in the June 14, 2011,

office note and July 6, 2011, correspondence of Dr. Nadel.  Dr. Martinez continued to treat the

claimant once respondents refused to authorized the treatment by a neurologist, during the

controversion of the claim.  The claimant used his health insurance to get the treatment by Dr.

Martinez.  Additionally, despite the fact that the physician – Dr. Nadel –  upon whom the

respondents placed reliance in terminating the claimant’s temporary total disability benefits

relayed that the claimant would need to continue taking Carbatrol for an indefinite period of time,

respondents nevertheless refused to authorize payment for same resulting in the claimant having

to forgo the medication until a family member could purchase it for him.  The basis of his opinion

as to when the claimant reached the end of his healing period as well as the reasonable necessity

of the Carbatrol for the claimant is addressed in the March 28, 2012, deposition of Dr. Martinez. 



26

The claimant has sustained his burden of proof by a preponderance of the credible evidence that

he remained within his healing period, and correspondingly entitled to the payment of temporary

total disability benefits from August 5, 2010, until November 21, 2011.  The respondents have

controverted the payment of temporary total disability benefits subsequent to February 26, 2011.

Permanent Partial Disability Benefits

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994).  An injured claimant is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether his earning capacity is

diminished or not. Id.  Pursuant to Act 796 of 1993, the Commission has adopted the AMA

Guides, 4th Edition, to use in the assessment of anatomical impairment.  Indeed, the Commission

is encouraged to consult the AMA Guides when determining the existence and extent of

permanent impairment, whether or nor the relevant portions of the Guides have been offered into

evidence by either party. Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

In the present claim, Dr. Martinez testified regarding his findings upon examining and

treating the claimant in connection with the July 7, 2010, compensable injury, as well as the

application of the finding to the relevant tables of the AMA Guides, 4th Edition, in reaching the

extent of the claimant’s anatomical impairment at 15% to the body as a whole.  Further, the

relevant Tables are attached as exhibits to March 28, 2012, deposition of Dr. Martinez. (RX #1,

p. 22-23).

The wage loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Sivixay v. Danaher Tool Croup, 2009 Ark. App. 786, __
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S.W.3d __ (2009).  When a claimant has an impairment rating to the body as a whole, his

disability rating may be increased based upon wage-loss factors.  In addition to medical evidence,

other factors affecting wage loss include the claimant’s age, education, work experience, and

other matters reasonably expected to affect his future earning capacity. 

The claimant, with a date of birth of December 18, 1981, has a GED.  The claimant

anticipated completing a two-year program in HVAC in May 2012, with an associates degree and

the skills that would allow him to work on both residential and commercial air conditioning units. 

The claimant has applied for numerous jobs since reaching maximum medical improvement.  The

claimant’s employment efforts have included jobs in the heating and air conditioning field as well

as machine operator positions. The claimant’s work history has consisted of heavy manual labor. 

The testimony of the claimant reflects that employment in the HVAC field could range in hourly

rates of $14.00, or more.  

As a result of his seizure disorder the claimant will likely be required to take Carbatrol for

an indefinite period of time.  The claimant must also exercise caution in operating

equipment/machinery, to include driving automobiles.  Additionally, there may be some

restrictions on the claimant’s work activity with respect to working at certain heights.  The

evidence preponderates that when the claimant’s age, education, work experience, permanent

restrictions and limitation as well as other matters reasonably expected to affect his earning

capacity, the claimant has sustained a loss of earning capacity in the amount of 5% in addition to

his 15% anatomical impairment.  Respondents have controverted the claimant’s entitlement to

permanent partial disability benefits.

Penalty Pursuant to Ark. Code Ann. §11-9-802 (c)
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As previously noted, pursuant to the August 10, 2011, ruling of the Full Commission, the

respondents were ordered to pay to the claimant temporary total disability benefits commencing

August 5, 2010, and continuing to a date to be determined.  The respondents concede that the

payment of the recognized temporary total disability payment was untimely.  In the present

matter, respondents issued a check to the claimant on October 20, 2011, in the amount of

$5,074.00, purportedly for temporary total disability covering the period August 25, 2010

through February 26, 2011.

 Ark. Code Ann. §11-9-802, Installments, provides:

 (c)     If any installment payable under the terms of an award is not
paid within fifteen (15) days after it becomes due, there shall be
added to such unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid in the same time as, but
in addition to, the installment unless review of the compensation
order making the award is had as provided in §§11-9-711 and 11-9-
712.

Ark. Code Ann. §11-9-711, Finality of order or award – Review, provides, in pertinent part:

(b)   Award or Order of Commission – Appeal.
(1)   A compensation order or award of the commission shall
become final unless a party to the dispute shall, within thirty (30)
days from receipt by him or he of the order or award, file notice of
appeal to the Court of Appeals, which is designated as the forum
for judicial review of those orders and awards. 

Neither party appealed the August 10, 2011, Full Commission award.  The respondents did not

issue a check to the claimant for the temporary total disability benefits until October 20, 2011. 

Accordingly, pursuant to Ark. Code Ann. §11-9-802 (c), a 20% penalty is herein assessed on the

installments comprising the time period of August 25, 2010 through February 26, 2011.

It is noteworthy that the August 10, 2011, award of the Full Commission directed the
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payment of temporary total disability commencing August 5, 2010.  The records of respondents

reflect the payment of temporary total disability for the period August 25, 2010 (emphasis

added).  The Pre-hearing Order issued in this matter recites among the stipulations that the prior

ruling of the Full Commission is res judicata and the law of the case.  The February 8, 2011,

opinion of the Administrative Law Judge reflects the weekly temporary total disability

compensation benefit rate of $293.00, as does the November 14, 2011, Pre-hearing Order.

The payment history of respondents reflects that the claimant was paid temporary total

disability benefits at the weekly rate of $293.00, from July 8, 2010 through July 29, 2010.

(Respondent Supplemental Exhibit).  The October 20, 2011, check issued to the claimant by

respondents purportedly in accordance with the August 10, 2011, Full Commission award, recites

a weekly compensation benefit rate of $291.00. 

Penalty Pursuant to Ark. Code Ann. §11-9-802 (e)

The August 10, 2011, award of the Full Commission affirmed as modified, the February 8, 

2011, award of the Administrative Law Judge.  The February 8, 2011, Administrative Law Judge

opinion awarded the payment of temporary total disability benefits to the claimant, attorney fees

to claimant’s attorney on the controverted indemnity benefits, the payment of all reasonable

necessary medical benefits, and interest.  Likewise, the award of the Full Commission recites that

the claimant proved that all of the medical treatment currently of record was reasonably necessary

in connection with his compensable injury.

The payment history of respondents does not reflect that the medical bills incurred by

claimant in his treatment under the care of Dr. Martinez has been paid by same.  Further based on

the record of the prior hearing in which compensability was disputed respondents were fully
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award that once the claim was controverted and access to neurological treatment denied, the

claimant filed on his health insurance in order to received treatment under the care of Dr.

Martinez.  There is no showing in the record that respondents have paid any interest in this claim

pursuant to February 8, 2011, award of the Administrative Law Judge. 

Ark. Code Ann. §11-9-802 - Installments, provides, in pertinent part:

(e)   In the event that the commission finds the failure to pay any
benefit is wilful and intentional, the penalty shall be up to thirty-six
percent (36%) payable to the claimant. 

In the instant claim, the respondents were directed pay all reasonably necessary medical treatment

in connection with the claimant’s compensable injury.  The directions to pay reasonable necessary

medical treatment was ordered in the February 8, 2011, award of the Administrative Law Judge

and in the August 10, 2011, award of the Full Commission.  The evidence preponderates that the

respondents were aware of the claimant’s medical treatment under the care of Dr. Martinez and

that the same had been filed with the claimant’s health insurance carrier.  Once the claimant’s

health insurance lapsed, he continued to receive treatment under the care of Dr. Martinez in

connection with his compensable injury.  Respondents refused to authorize the payment of

medication prescribed by Dr. Martinez and recommended by Dr. Nadel.  The failure of the

respondents to pay the medical bills incurred by the claimant in his treatment under care of Dr.

Martinez is a willful and intentional failure to pay medical benefits.  Accordingly, a thirty-six

percent (36%) penalty is herein assessed on the medical bills of Dr. Martinez, with penalty being

payable to the claimant. 

Contempt

On August 10, 2011, the Full Commission affirmed as modified the February 10, 2011,
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award of the Administrative Law Judge.  The February 10, 2011, Administrative Law Judge

opinion awarded temporary total disability benefits to the claimant from July 8, 2010, to a date to

be determined, the payment of medical benefits, interest, and attorney fees.  The Full Commission

modified the temporary total disability commencement date to August 5, 2010.  The evidence

reflects that the respondents did not issue indemnity checks in accordance with the August 10,

2011, Full Commission award until October 20, 2011.  

Prior to the issuance of the October 20, 2011, indemnity check to the claimant, which was

received subsequent to that date, on October 4, 2011, the claimant’s attorney requested a hearing

on the payment of temporary total disability, penalties, interest, medical expenses, and attorney

fees.  As noted above, to date there is no showing by respondents of the payment of interest, and

medical expenses as directed by the prior rulings of the Commission.  While the respondents may

have advanced a legitimate argument regarding the cessation of the payment of temporary total

disability benefits base on the opinion of Dr. Nadel, there is no showing or explanation for the

failure to comply with the order of the Commission with respect to the payment of medical

expenses, and interest.  Further, indemnity benefits paid to the claimant purportedly in accordance

with the August 10, 2011, award of the Full Commission were paid at a rate less than that set

forth in the prior rulings. 

Ark. Code Ann. §11-9-706, Conduct of proceedings – Contempt, provides, in pertinent

part:

(b)   If any person or party in proceedings before the commission
disobeys or resists any lawful order or process .   .    .    .  or refuses
to comply with any final order or an administrative law judge or the
commission, .   .    .  then the person or party, at the discretion of
administrative law judge or the commission, may be found to be in
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contempt of the commission and may be subject to a fine not to
exceed ten thousand dollars ($10,000).

In the present matter, the respondents controverted the compensability of the claimant’s claim for

workers’ compensation benefits in connection with the July 7, 2010, injury.  Following the

November 18, 2010, compensability hearing, in a February 8, 2011, Administrative Law Judge

opinion respondents were directed to pay temporary total disability, medical benefits, interest, and

attorney fees.  Following an appeal of the February 8, 2011, Administrative Law Judge award, the

Full Commission affirmed as modified the prior award in a August 10, 2011, ruling.  

The respondents have refused to comply with the prior rulings of the Commission in the

claim, necessitating a further hearing.  Specifically, the respondents have not paid interest as

previously awarded, nor have respondents complied with the order of the Commission with

respect to the payment of medical expenses for treatment deemed reasonably necessary in

connection with the treatment of the claimant’s compensable injury.  The respondents also appear

to have changed the claimant’s weekly compensation benefits rate with respect to temporary total

disability, contrary to the prior ruling of the Commission.  The respondents are herein found to be

in contempt of the prior ruling of the Commission.  A fine in the amount of two thousand five

hundred dollars ($2,500.00) is herein assessed the respondents, pursuant to Ark. Code Ann. §11-

9-706.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $293.00, for the period commencing

August 5, 2010 and continuing through November 21, 2011.  Said sums accrued shall be paid in
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lump without discount.  Respondents may claim credit for sums heretofore paid toward the afore

obligation.    

The respondents are further ordered and directed to pay a twenty percent (20%) penalty

on installments comprising the payments of indemnity payment of temporary total disability from

August 5, 2010 through February 26, 2011, pursuant to Ark. Code Ann. §11-9-802 (c).

The respondents are further ordered and directed to pay a thirty-six percent (36%) penalty

to the claimant on unpaid incurred medical benefits/expenses pursuant to Ark. Code Ann. §11-9-

802 (e).

The respondents are further ordered and directed to pay to the claimant permanent partial

disability benefits as the weekly compensation benefit rate of $220.00, to correspond with the

claimant’s 20% permanent partial disability, consisting of a 15% whole body anatomical

impairment and 5% wage loss, growing out of the July 7, 2010, compensable injury.  Said sums

accrued shall be paid in lump without discount.

The respondents are further ordered and directed to pay all reasonably necessary medical

expenses growing out of and in connection with the treatment of the claimant’s July 7, 2010,

compensable injury, to include medical relate travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

It is further found that the respondents are in contempt of the prior rulings of the Arkansas

Workers’ Compensation Commission, and the respondents are ordered and directed to pay a fine

in the amount of two thousands five hundred dollars ($2,500.00), to the Commission, pursuant to

Ark. Code Ann. §11-9-706,
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_____________________________________________
  ANDREW L. BLOOD 
  Administrative Law Judge   

 


