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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on September 4, 2012, in Little Rock, Pulaski
County, Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE JOHN D. DAVIS,
Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s motion to dismiss for failure to prosecute.

(Resp. Exh. 1).  A hearing was conducted in this matter on

September 4, 2012, in Little Rock, Arkansas.  The

respondents were represented by Attorney John D. Davis.  The

claimant did not appear at the hearing.  The record consists

of the transcript of the September 4, 2012, hearing and the

exhibits contained therein.

DISCUSSION

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
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1Whereas the respondents’ motion identifies Rule 13 as grounds for dismissal, I find that
the motion should instead be considered under the requirements of Arkansas Code Annotated

Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In addition, Arkansas Code Annotated Section 11-9-

702(a)(4) provides:

If within six (6) months after the filing of a claim
for compensation no bona fide request for a hearing has
been made with respect to the claim, the claim may,
upon motion and after a hearing, be dismissed without
prejudice to the refiling of the claim within the
limitation periods specified in subdivisions (a)(1)-(3)
of this section.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearing set thereon.  Attorney John D. Davis appeared at the

hearing on behalf of the respondent.

With regard to my attempts to send notice to Mr. Jones

of the motion to dismiss and of the hearing on that motion,

I note Mr. Jones filed a Form C at the Commission on

January 8, 2012.  He signed that form on December 29, 2011. 

In the address section of that form Mr. Jones indicated that

his address is 203 Woodlawn Road, Judsonia, Arkansas, with a

zip code of 72081 (Comm. Exh. 1 p. 1).  

When no hearing was requested by the claimant, the

respondents filed a motion to dismiss the claim

approximately six months later, on July 23, 2012.1  (R. Exh.
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Section 11-9-702(a)(4) since the statute governs dismissals where no bona fide request for a
hearing is made within six months after the filing of a claim for compensation, and since Mr. Jones
in this case failed to make a bona fide request for a hearing within six months after filing his claim
for compensation. 

1 p. 1)   Although the claimant, Sean P. Jones, did not

appear at the hearing, I note that Mr. Davis, as per his

certificate of service, sent that motion to dismiss to the

same address, 203 Woodlawn Road, Judsonia, Arkansas 72081,

that Mr. Jones provided to the Commission on the Form AR-C

six months earlier. (R. Exh. 1 p. 3).  

On July 25, 2012, I sent a letter to Mr. Jones by

certified and first class mail to that same address seeking

a response to the motion to dismiss; however, my letters

were returned from the post office with a stamp indicating

that Mr. Jones had moved and left no forwarding address, so

that the post office was unable to forward the letters.

(Comm. Exh. 2-4).

My office then scheduled this matter for a hearing on

the motion to dismiss by correspondence dated August 3,

2012.  A cover letter and notice of hearing were again sent

by both certified and first class mail.  Both letters were

received back at the Commission on August 7, 2012, with the

same stamp, that Mr. Jones had moved and left no forwarding

address, and that the post office was unable able to

forward. (Comm. Exh. 5-8).

I find that Mr. Jones was provided reasonable notice of

the pending motion to dismiss and the hearing scheduled on
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that motion under circumstances where (1) five pieces of

correspondence were mailed to Mr. Jones’ last known address

between July 19, 2012, and August 3, 2012, notifying him of

the motion and the hearing, (2) Mr. Jones apparently vacated

that address at some point between December 29, 2011, and

July 25, 2012, and (3) Mr. Jones did not provide at any time

to the Commission, the respondents, or the post office

either a new mailing address or a forwarding address where

he would receive his mail.

Issue 2: Dismissal For Failure To Prosecute

After considering the respondents’ motion to dismiss,

the claimant’s lack or response thereto, and the evidence

that the claimant did not request a hearing or otherwise

prosecute his claim before the Commission after having filed

a claim for compensation at the Commission in January of

2012, I find on this record that the claimant has failed or

refused to prosecute his claim.  Consequently, I find that

the respondent’s pending motion to dismiss should be, and

hereby is, granted.  This dismissal shall be without

prejudice to refiling within the appropriate limitations

period.
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ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


