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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 19, 2012, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on November 14, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Commission has jurisdiction over this claim.

2. The employer/employee relationship existed between
the parties on or about February 8, 2011.

3. The claimant’s average weekly wage was $415.64
with a temporary total disability rate of $277.00
per week and a permanent partial disability rate
of $208.00 per week.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:
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1. Compensability.  (Note:  Consider both specific
incident and gradual onset criteria.)

2. Entitlement to medical and temporary total
disability benefits.

3. Attorney’s fees.

Respondent:

1. Compensability of the claimant’s alleged injury. 

2. Lack of notice until filing of the Form AR-C on
June 29, 2011.

3. Major cause.

The record consists of the January 19, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, John Paul Jones, was employed by PRT,

Inc., a trucking firm, for approximately three years as a

mechanic. His supervisor was Jamie Erby.  Mr. Jones contends

that he injured his lower back on or about February 8, 2011,

when he and a fellow employee, Brandon Webb, were moving

heavy railroad cross ties as assigned.  The respondents deny

that Mr. Jones sustained a compensable injury, deny that Mr.

Jones provided notice of an alleged injury before June 29,

2011, and deny that either the requested medical treatment

or the requested temporary disability is appropriate.

Four witnesses testified at the hearing: Mr. Jones, Mr.

Webb, Mr. Erby, and Kim Keaton, PRT’s Safety Director. In

addition, the respondents proffered as evidence a “To Whom

It May Concern” letter prepared by Nikki Ray, who ran the
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company with her husband, on January 17, 2012. In addition,

the record includes medical reports from before and after

February 8, 2011, as well as various non-medical documents.

Issue 1: Admissibility of Nikki Ray’s “To Whom It May  
Concern Letter” and Related Issues.

I have concluded that Ms. Ray’s letter prepared on

January 17, 2012, should be excluded from evidence for two

reasons.  First, the Prehearing Order filed in this case on

November 14, 2011, states in relevant part that “No

documents will be allowed into evidence unless exchanged by

the parties at least seven (7) days prior to the scheduled

hearing, except with leave of the Commission and upon a

showing of good cause.” [Emphasis in the original] (Comm.

Exh. 1 p. 3)

Here, the proffered letter was obviously not exchanged

at least seven days before the hearing because it was not

even prepared until two days before the hearing.  The letter

does not purport to relate to any events that occurred

within seven days of the hearing; the letter instead

purports to convey a summary of conversations that occurred

many months before the hearing.  Ms. Ray has offered no

explanation whatsoever as to why she, a principal in the

management of the respondent employer, chose to wait until

two days before the hearing to prepare her recollection of

relevant events in a “To Whom It May Concern” letter.  I

find under these circumstances that good cause has not been
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shown for failing to comply with the seven day requirement

of the Prehearing Order.

Second, I conclude that Ms. Ray’s letter is hearsay,

and if admitted, would deny the claimant’s attorney any

opportunity of cross-examination of the witness who is

attempting to make her statement to this Commission through

an unverified letter.  In comparing Ms. Ray’s letter to

other circumstances considered previously by the Commission,

I note that in Donna Cooper v. Franklin Electric, Full

Workers’ Compensation Commission, Opinion filed on March 28,

1994 (E215854), the Commissioners unanimously agreed that it

was error for an administrative law judge to allow into

evidence notarized statements from two individuals that they

did not witness any injuries to Ms. Cooper during tae kwon

do classes.  If notarized statements of disinterested

classmates are considered too untrustworthy to be admissible

without the possibility of cross-examination, then surely

the (un-notarized) written statement of a company manager in

this case is even less trustworthy for evidentiary purposes

without a right to cross-examination.  

The Commission is expected to adhere to the rules of

fair play, including issues involving the right of cross-

examination.  Brewer v. Tyson Foods, Inc., 10 Ark. App. 88,

661 S.W.2d423 (1983).  Consistent with the guidance of

Brewer and Cooper, Ms. Ray’s letter will not be considered

in rendering a decision in this matter.
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The respondents’ attorney has proposed to provide the

claimant a right to cross-examination through a post-hearing

deposition of Ms. Ray.  In considering that proposal, I note

that Arkansas Code Annotated Section 11-9-705(c)(1) provides

in relevant part that all oral evidence shall be presented

at the initial hearing, and further hearings will only be

granted at the discretion of the hearing officer or the

commission.  Likewise, the Prehearing Order filed in this

case on November 14, 2011, provides in relevant part that

“No witness will be allowed to testify unless the name of

the witness is furnished to the opposing party or parties at

least seven (7) days prior to the scheduled hearing, except

with leave of the Commission and upon a showing of good

cause.” [Emphasis in the original] However, the Courts have

also indicated that the seven day notice requirement does

not apply in the case of rebuttal witnesses.  Bryant v.

Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).

In the present case, Mr. Jones testified on direct

examinations about conversations that he had with Ms. Ray. 

Therefore, under the reasoning of Bryant, Mr. Ray probably

could have been called as a rebuttal witness at the hearing

conducted on January 19, 2012, notwithstanding that she was

not listed as a witness at least seven days before the

hearing.  To the extent that the respondents now seek to

arguably take her deposition for rebuttal purposes, I note

that Ms. Ray has never offered any explanation as to why she
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was capable of preparing her written statement on

January 17, 2012, and get that original letter to the

respondents’ attorney before the start of the hearing

conducted on January 19, 2012, yet she was not present

herself at the hearing conducted on January 19, 2012, to

present any relevant rebuttal testimony and subject herself

to cross-examination at that time.

Since Ms. Ray has offered no explanation in her

January 17, 2012, letter, or otherwise, for her failure to

appear as a rebuttal witness at the hearing conducted on

January 19, 2012, I find that the respondents’ request to

take her testimony through a post-hearing deposition should

be denied. 

Issue 2: Compensable Low Back Injury and Notice

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish
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by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of her employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  In addition, as with

injuries caused by a specific incident identifiable by time

and place of occurrence, objective medical evidence is

necessary to establish the existence and extent of the

compensable injury. Wal-Mart v. Leach, supra; Wal-Mart

Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In the present case, while there are a number of

inconsistencies in the testimony, I am persuaded from the

testimony of Mr. Erby, Mr. Webb, and Mr. Jones, and from

portions of Dr. Patel’s report of February 10, 2011, that

Mr. Jones was not experiencing back problems before being

assigned in February of 2011 to move some heavy cross ties

with Mr. Webb, that his back began to hurt the first day
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that the two were lifting the ties, that he stopped lifting

the ties at about the same time his back pain started, that

the lifting and pain occurred on or about February 8, 2011,

and that he reported the circumstances to his supervisor,

Mr. Erby, that same day.

Mr. Webb credibly described on the day in question

moving cross ties with Mr. Jones and observing (1) Mr.

Jones’ knees buckle, (2) Mr. Jones drop his end of the cross

tie that the two were carrying, and (3) Mr. Jones say that

he had just hurt his back. (T. 57) I find under the

circumstances described that this represents a “specific

incident” under any reasonable interpretation of that

statutory term.  See generally Cedar Chem. V. Knight, 372

Ark. 233, 273 S.W.3d 472 (2008) [Affirming the Full

Commission’s finding of a  “specific incident” under

circumstances where the worker was required to ascend and

descend multiple flights of stairs multiple times per shift;

the worker testified that he developed knee pain while

descending stairs approximately five hours into his shift,

and the Commission found the claimant’s testimony credible.] 

     Mr. Erby credibly described on the day in question (1)

being the shop foreman, (2) Mr. Jones coming to Mr. Erby and

informing Mr. Erby that he felt like he pulled something in

his back, (3) that Mr. Erby discussed the matter with Mr.

Webb and confirmed that Mr. Jones indicated that he felt

like he had pulled something in his back while picking up a
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cross tie, (4) Mr. Erby believes that the next day Mr. Erby

discussed the injury with Ms. Keaton, and (5) the next day

after that Mr. Erby took Mr. Jones to the doctor. (T. 22 -

24) Since Mr. Erby has acknowledged that he was the shop

foreman and that Mr. Jones reported a work injury to Mr.

Erby on the same day that it occurred, I find that the

employer had notice of the injury on the day that it

occurred, so that Mr. Jones reporting the injury on a form

prescribed by the Commission is excused pursuant to Arkansas

Code Annotated Section 11-9-701(b)(1)(A).

In addition, since I find that Mr. Jones and Mr. Webb

have described a “specific incident” as the origin of Mr.

Jones’ low back complaints, I note that the “major cause”

requirement for gradual onset injuries of Arkansas Code

Annotated Section 11-9-102(4)(E)(ii) does not apply in

determining whether Mr. Jones’ alleged low back injury is a

compensable injury.  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).

However, I find that Mr. Jones has failed to establish

a compensable low back injury with medical evidence

supported by objective findings.  The Arkansas Courts have

recognized many types of findings adequate to satisfy the

“objective findings” requirement of Act 796 of 1993.  For

example, passive range of motion testing (but not active

range of motion testing) is by definition an objective

finding.  Hayes v. Wal-Mart Stores, 71 Ark. Code Ann. 207,
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29 S.W.3d 751 (2000).  Muscle spasms observed by a physician

or a physical therapist are objective medical findings. 

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d

124 (1999).  A fibrous mass observed by a physician is an

objective finding.  Daniel v. Firestone Building Products,

57 Ark. App. 123, 942 S.W.2d 277 (1997). 

Diagnostic test results are objective findings.  Thus,

soft tissue swelling in the hip indicated by x-ray is an

objective finding.  Meister v. Safety Kleen, 339 Ark. 91, 

3 S.W.3d 320 (1990).  Straightening of the normal lordotic

curvature of the spine, indicative of muscle spasm, is an

objective finding.  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).  Disk abnormalities identified on

diagnostic testing are objective findings.  Aeroquip, Inc.

v. Tilley, 59 Ark. App., 954 S.W.2d 305 (1997).

However, a physical therapist’s report of “muscle

tightness” is not equivalent to a physical therapist’s

observation of “muscle spasms”, since muscle tightness can

come under the voluntary control of the patient.  Carman v.

Haworth, Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001). 

Likewise, a physical therapist’s observation of muscle

spasms is distinguishable from a physical therapist’s

notation of muscle spasms based on symptoms reported by the

claimant, since the claimant’s report of symptoms comes

within the voluntary control of the patient.  See e.g.,

Continental Express, Inc. v. Freeman, supra.
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In Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000), the Arkansas Supreme Court determined

that a prescription for Valium “as needed for muscle spasm”

qualified as an objective medical finding.  In Fred’s Inc.

v. Jefferson, 361 Ark. Ark. 258, 206 S.W.3d 238 (2005), the

Court found that a prescription for Flexeril and physical

therapy, under the chronology of the case, also met the

statutory requirement.  In Rodriguez v. M. McDaniel Co.,

Inc., 98 Ark. App. 138, ___ S.W.3d ___ (2007), the Court

determined that a prescription for Robaxin was not an

objective finding of a compensable injury in light of a

physician’s testimony that Robaxin can be prescribed in the

absence of muscle spasm as a prophylactic measure.

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence and extent of an alleged aggravation

or new injury by objective findings of the new injury, and

the claimant cannot carry his burden of proof merely through

objective findings of a preexisting condition which became

more painful after an incident at work.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.
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260, 977 S.W.2d 5 (1998).  Objective medical evidence is

necessary to establish the existence and extent of an injury

but is not essential to establish the causal connection

between the injury and a work related accident.  Wal-Mart v.

VanWagner, 33 Ark. 443, 990 S.W.2d 522 (1999). 

In the present case, Dr. Patel’s records contain no

notations of observations of spasm or masses.  Dr. Cecil

Cupp interpreted a lumbar x-ray performed on February 24,

2011, as indicating mild to moderate degenerative disc

changes at two levels but with no acute changes. (R. Exh. 1

p. 23) 

Dr. Stephen Penor interpreted an open MRI performed on

March 2, 2011, as indicating degenerative disc disease at

three levels, with mild spinal stenosis and mild bilateral

neural foraminal narrowing at L3-4, and mild bilateral

neural foraminal narrowing at L4-5. (C. Exh. 1 p. 7) Neither

Dr. Penor or Dr. Patel have indicated that the MRI contains

any indication of acute changes, and Dr. Ronald Landrau has

opined that the MRI contains no evidence of any acute

change. (R. Exh. 1 p. 27) As discussed above, a claimant has

the burden of establishing a causal connection between an

alleged work related injury and any objective findings in

the record.  Here, in light of Dr. Cupp’s unrebutted opinion

that the lumbar x-ray did not indicate any acute changes,

and Dr. Landrau’s unrebutted opinion that the MRI contained

no evidence of acute changes, I find that Mr. Jones has
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failed to establish a causal connection between the cross

tie lifting incident on February 8, 2011, and the objective

findings indicated on his subsequent x-ray and MRI in the

record.  

On July 7, 2011, Mr. Jones indicated his understanding

from conversations with Dr. Patel that he has one disc that

is smashed completely flat and two more discs that require

surgery because of pressure from lifting cross ties and

poles. (R. Exh. 2 p. 16) At the hearing, Mr. Jones testified

his understanding from Dr. Patel that he requires surgery

that will cost approximately $125,000.  (T. 141-142)

However, neither Dr. Patel’s reports, Dr. Penor’s report,

Dr. Cupp’s report, or Dr. Landrau’s report contain any

reference to a smashed disc, to surgical discs, or to any

disc abnormalities attributable to any type of acute injury.

Finally, I note that Dr. Patel has prescribed several

medications for Mr. Jones, including Robaxin.  (C. Exh. 1 p.

2, 3, 5, 9, 12, 15, 18) However, Dr. Patel’s notes do not

indicate the intended purpose for the medications that he

prescribed.  In reaching this conclusion, I have considered

that two nearly illegible words in fairly close proximity to

one another near the bottom of Dr. Patel’s March 1, 2011,

report that could be “Robaxin” and “spasm”. (C. Exh. 1 p. 5)

While I conclude that the first word is in fact likely

“Robaxin”, I conclude that the second word is instead

“spine” as part of the phrase “MRI of LS spine”.  I am aided
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in this interpretation by the knowledge that Mr. Jones in

fact underwent an MRI of his lower back the next day,

March 2, 2011. (C. Exh. 1 p. 7)

Because I conclude on this record that Mr. Jones has

failed to support the existence of a new low back injury

with objective medical findings, or to support the existence

of an aggravation of any preexisting low back condition with

objective medical findings, I find that Mr. Jones has failed

to establish that he has sustained either a compensable new

injury or a compensable aggravation of a preexisting low

back condition.

Because I find that Mr. Jones has failed to establish

that he sustained a compensable injury, I find that his

claim for benefits must be denied in its entirety.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this claim.

2. The employer/employee relationship existed between
the parties on or about February 8, 2011.

3. The claimant’s average weekly wage was $415.64
with a temporary total disability rate of $277.00
per week and a permanent partial disability rate
of $208.00 per week.

4. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable injury.  Specifically, the claimant
has failed to prove that his alleged low back
injury is established by medical evidence
supported by objective findings.
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ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


