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Claimant represented by Mr. James F. Valley, Attorney at Law, Helena, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102 and gave notice to his employer pursuant to

§11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

29, 2010, at which time the claimant was earning sufficient wages to entitle him to

a compensation rate of $142.00/$106.00, in the event this claim was found to be

compensable.
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The claimant contends he injured his upper torso (neck, shoulder, back and

chest) on June 29, 2010, after cleaning out a grain bin.  The claimant seeks

payment of medical expenses and his time off from work in July, 2010.

The respondents contend the claimant did not sustain an on-the-job injury.

His symptoms were caused by a pre-existing condition.  Alternatively, in the event

of an award, the respondents would not owe anything before they received notice

on July 12, 2010.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and the respondents’

exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 59, (D.O.B. May 3, 1953) has a 10th grade education.  He

has worked for the respondent employer for the last ten years and remains in their

employ.  He is a Baptist minister.  The claimant’s health history includes a July,

2009, left foot injury that was accepted and paid as a workers’ compensation claim.

The claimant is right hand dominate.

Although the parties stipulated to the date of injury, the claimant is unsure

when he hurt himself because there is an interval of several days between the

activities at work and the onset of symptoms.

The claimant was working in a grain bin loading wheat into a truck.  He uses

a large shovel scoop to move the grain that the auger misses.  After hours of

manual labor, his muscles were sore but he did not report an injury or ask for

medical assistance.  He continued to work for the next two or three days.  His work

schedule was Monday through Saturday.  The claimant called his supervisor,

Richard Smith, to tell him he would not be at work on Saturday and to cancel a

planned cook-out on Sunday, but he did not report an injury or ask for medical
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assistance.  The claimant went to the emergency room on Sunday, July 4, 2010,

complaining of numbness and tingling in his left arm for the past three or four days.

The claimant was discharged after medical testing proved negative and he gave his

hospital papers to the boss, Terry Fuller, apparently without discussion.

The claimant returned to the emergency room on Sunday, July 11, 2010,

complaining of right flank and low back pain since Wednesday.  He was prescribed

medication.

On Monday, July 12, 2010, the claimant completed a workers’ compensation

form, AR-N, indicating he had injured his neck, shoulder, back and arm at work on

Tuesday, June 29, 2010, and reported the injury to his employer on Tuesday, July

6, 2010.  He listed two witnesses to the incident but they were not called to testify.

The claimant stated he missed one week of work (July 4–11) but his

symptoms resolved and he returned to work with no physical difficulties.

MEDICAL EVIDENCE

There is a five day gap between the stipulated date of injury and the date the

claimant sought medical attention.  There is no mention of a work-related injury in

the medical records and no physician excused the claimant from work.

On July 4, 2010, the claimant went to the emergency room complaining of

numbness and tingling in his left arm.  There was no known injury.  The medical

records are internally inconsistent regarding the onset of symptoms (gradual onset

between three to seven days) and the symptoms of chest pain and shortness of

breath.  The claimant was admitted to the hospital and diagnostic testing was

performed to rule out a heart condition or cervical disc problem.  An EKG showed

no changes and a cardiac enzyme test was negative.  A CT scan of the cervical

spine showed only osteoarthritic changes from C5 to C7.  The claimant was



-4-

discharged on Monday, July 5, 2010, with a diagnosis of mild cardiomegaly based

on a chest x-ray and cervical radiculopathy.

The claimant returned to the emergency room on July 11 complaining of right

flank pain and low back pain for two to four days.  Once again, there was no known

injury.  He was questioned about kidney stones and urinary tract problems.

Diagnostic testing (lumbar x-ray) was unremarkable and the claimant was

diagnosed with a myofascial strain.  Once again, no physician excused him from

work.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim contending the claimant did not

sustain a compensable injury arising out of and in the course of his employment.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.
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Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The Commission must weigh the evidence impartially, without giving the

benefit of the doubt to either party, Ark. Code Ann. §11-9-704(c)(4), Wade v. Mr.

C. Cavenaugh's, 198 Ark. 363, 768 S.W.2d 521 (1989), Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 633 (1987), to determine if the claimant has met his burden

of proof by a preponderance of the evidence, Ark. Code Ann. §11-9-704(c)(2),

Lybrand v. Arkansas Oak Flooring Company, 266 Ark. 946, 588 S.W.2d 449 (1979),

Bragg v. Evan St. Clair, Inc., 15 Ark. App. 53, 688 S.W.2d 959 (1985).  The

claimant must also prove a causal connection between the work-related injury and

any subsequent physical problems for which he seeks compensation.  Bates v.

Frost Logging Company, 38 Ark. App. 36, 827 S.W.2d 664 (1992).

The evidence of record shows the claimant thought he was having a heart

attack and went to the emergency room in the middle of the night.  He did not relate

an on-the-job injury to his doctor and there is no objective medical evidence to

substantiate a traumatic injury either from a specific incident or a gradual onset.

Even though the claimant was familiar with the workers’ compensation

procedure for reporting injuries (through employee training and his 2009 foot injury),

and had ample opportunity to ask his employer for medical attention, he did not

notify them of an on-the-job injury until July 12, 2010, when he completed the AR-N.

By then, he had already incurred expenses for medical treatment without seeing a

physician chosen by the respondents and without submitting to a drug test.

Considering the claimant is unsure of the date of injury, the gap in time

before the onset of symptoms,  the failure to report an injury  in  a timely manner,

and the lack of medical evidence to substantiate any injury, I find the claimant has
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failed to prove a compensable injury by the preponderance of the evidence of

record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 29, 2010, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $142.00/$106.00, in the event this claim is found to be
compensable.

2. The claimant has failed to prove, by a preponderance of the
credible evidence, that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


