
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. G107709 & G107710

CARL E. JOHNSON, EMPLOYEE CLAIMANT

U. S. FOOD SERVICE, INC., EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE CO.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 19, 2012

Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE

DOUTHIT in Little Rock, Pulaski County, Arkansas.

The claimant, MR. CARL E. JOHNSON, was unrepresented and appeared pro

se.

The respondents were represented by HONORABLE MELISSA F. WOOD,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 30, 2012, the above captioned claims came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on June 7, 2012, and a Prehearing Order was filed on that same date.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the August 30, 2012, full

hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including August 12, 2003, and September 24,

2004.

3) The claimant’s compensation rates for 2003 would be $440.00

per week for temporary total disability and $330.00 per week for

permanent partial disability.  The claimant’s compensation rates

in 2004 would be $453.00 per week for temporary total disability

and $340.00 per week for permanent partial disability.

4) All issues not addressed herein are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant’s claim for a compensable left shoulder

injury on August 12, 2003, is barred by the statute of limitations.

2) Whether the claimant’s claim for a compensable back injury on

September 24, 2004, is barred by the statute of limitations.

3) Whether the claimant sustained a compensable left shoulder

injury by specific incident on August 12, 2003.

4) Whether the claimant sustained a compensable back injury by

specific incident on September 24, 2004.

5) Costs and fees.

6) Whether respondents are entitled to an offset pursuant to Ark.

Code Ann. § 11-9-411.

At the full hearing, the claimant contended he sustained a compensable

left shoulder injury on August 12, 2003.  Claimant also contended that he

sustained a compensable back injury on September 24, 2004.  Claimant

contends the statute of limitations has not run on either of his claims for a
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compensable left shoulder injury or for a compensable back injury.

Respondents contended at the full hearing that the claimant did not

sustain a compensable left shoulder injury by specific incident on August 12,

2003, or a compensable back injury by specific incident on September 24,

2004.  Respondents contend the claimant’s claim for a compensable left

shoulder injury and a compensable back injury are barred by the statute of

limitations and that respondents contend entitlement to costs and fees

associated with these claims.  Respondents also contended that the claimant

has no objective medical findings with regard to either a compensable back

injury or a compensable left shoulder injury.

DISCUSSION

While working for the respondent employer on August 12, 2003, the

claimant testified as follows regarding the incident which caused his alleged

compensable left shoulder injury from that date:

MR. JOHNSON: Well, actually, the 2003 injury, I was at one of

my stops.  They had stop two loaded in front of stop one, and it

was loaded up on a pallet which was almost probably up to my

neck.  And so I had to go behind stop two and pick up stop one

and lift it over stop two in order to get it  off the truck, and that

was when I injured my shoulder.  (T. p. 15, lines 16-22)

While working for the respondents on September 24, 2004, the claimant

testified as follows regarding the incident which caused his alleged
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compensable back injury of that same date:

MR. JOHNSON: 2003 injury.  Yes, sir.  Then, on that 2004

injury, I was at my first stop and I was picking up some boxes of

meat or something – some kind of meat.  But anyway, I reached

down and picked the boxes of meat up and had a sharp pain in

my back.  And I called the company and then they came over

and we went back to the jobsite and filled out an injury form and

then they took me to Concentra.  (T. pp. 15-16, lines 25 & 1-6)

The claimant testified, and the medical records reveal, that the claimant

did receive some medical treatment for his left shoulder and back after

August 12, 2003, and September 24, 2004, respectively.  However, the

claimant also testified that he received no medical benefits or treatment paid

for by the respondents with regard to his left shoulder or back after his

termination of employment in October of 2007.  The documentary evidence

also shows the claimant did not file an AR-C with the Arkansas Workers’

Compensation Commission with regard to his alleged August 12, 2003,

compensable shoulder injury until September 13, 2011.  (RX1, p. 2)  Further,

documentary evidence shows the claimant did not file an AR-C with the

Arkansas Workers’ Compensation Commission with regard to his alleged

September 24, 2004, back injury until September 13, 2011.  (RX1, p. 1)  

The claimant contends that he sustained a compensable left shoulder

injury by specific incident on August 12, 2003; and a compensable back injury

by specific incident on September 24, 2004, and as such, is entitled to all
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associated benefits.  Respondents contend the claimant’s claims for a

compensable left shoulder injury in 2003 and a compensable back injury in

2004 are barred by the statute of limitations.  In the alternative, respondents

contend claimant cannot meet his burden of proof with regard to

compensability of either a compensable left shoulder injury in 2003 or a

compensable back injury in 2004.  

ADJUDICATION

With regard to the statute of limitations defense raised by the

respondents, Ark. Code Ann. § 11-9-702 provides the following in pertinent

part:

(a) Time for Filing. 

(1) A claim for compensation for disability on account of an injury,

other than an occupational disease and occupational infection, shall be

barred unless filed with the Workers' Compensation Commission within

two (2) years from the date of the compensable injury. If during the two-

year period following the filing of the claim the claimant receives no

weekly benefit compensation and receives no medical treatment

resulting from the alleged injury, the claim shall be barred thereafter.

For purposes of this section, the date of the compensable injury shall

be defined as the date an injury is caused by an accident as set forth

in § 11-9-102(4).

(2) (A) A claim for compensation for disability on account of

injury which is either an occupational disease or occupational

infection shall be barred unless filed with the commission within

two (2) years from the date of the last injurious exposure to the

hazards of the disease or infection.

   (B) However, a claim for compensation for disability on account

of silicosis or asbestosis must be filed with the commission

within one  (1) year after the time of disablement, and the
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disablement must occur within three (3) years from the date of

the last injurious exposure to the hazard of silicosis or

asbestosis.

   (C) Also, a claim for compensation for disability on account of

a disease condition caused by exposure to X rays, radioactive

substances, or ionizing radiation only must be filed with the

commission within two (2) years from the date the condition is

made known to an employee following examination and

diagnosis by a medical doctor.

(3) A claim for compensation on account of death shall be barred

unless filed with the commission within two (2) years of the date of such

a death.

(4) If within six (6) months after the fil ing of a claim for

compensation no bona fide request for a hearing has been made with

respect to the claim, the claim may, upon motion and after hearing, be

dismissed without prejudice to the refiling of the claim within limitation

periods specified in subdivisions (a)(1)-(3) of this section.

(b) Time for Filing Additional Compensation. 

(1) In cases in which any compensation, including disability or

medical, has been paid on account of injury, a claim for additional

compensation shall be barred unless filed with the commission within

one (1) year from the date of the last payment of compensation or two

(2) years from the date of the injury, whichever is greater.

(2) The time limitations of this subsection shall not apply to

claims for the replacement of medicine, crutches, ambulatory devices,

artificial limbs, eyeglasses, contact lenses, hearing aids, and other

apparatus permanently or indefinitely required as the result of a

compensable injury, when the employer or carrier previously furnished

such medical supplies, but replacement of such items shall not

constitute payment of compensation so as to toll the running of the

statute of limitations.

When analyzing the claimant’s claim for a compensable left shoulder

injury which allegedly occurred on August 12, 2003, the simple fact is the
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claimant’s claim is barred by the statute of limitations when applying either

Ark. Code Ann. § 11-9-702(a) for initial benefits or 11-9-702(b), a claim for

additional benefits.  Ark. Code Ann. § 11-9-702(b)(1) states:  “In cases in

which any compensation, including disability or medical, has been paid on

account of injury, a claim for additional compensation shall be barred unless

filed with the commission within one (1) year from the date of the last payment

of compensation or two (2) years from the date of the injury, whichever is

greater.”  (Emphasis added)  Under any analysis the claimant’s claim for a

compensable left shoulder injury of August 12, 2003, is barred by the statute

of limitations.  If it was a claim for initial benefits then the statute would have

run two years from August 12, 2003, on or about August 12 of 2005.  The AR-

C found at Respondents’ Exhibit 1, page 2, clearly shows that the claimant did

not file an AR-C with the Commission until September 13, 2011.  If analyzing

the claimant’s claim under Ark. Code Ann. § 11-9-702(b) for additional

benefits, the claimant’s own testimony, as found in the transcript, page 35,

lines 5-9, stated the respondent employer or carrier did not pay for any of the

claimant’s medical treatment after his termination in October of 2007.  Such

testimony from the claimant reveals that even if respondents paid medical

treatment for the claimant’s left shoulder up to his date of termination, a

finding which I do not make, the claimant’s claim for additional benefits would
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have run on or about November of 2008.  Even applying the longest period for

the statute of limitations contemplated under the statute, the claimant’s claim

for additional compensation with regard to an alleged compensable left

shoulder injury would be barred by the statute of limitations pursuant to Ark.

Code Ann. § 11-9-702(b).  Therefore, based upon the testimony of the

claimant and all documents now before the Commission, I find that the

claimant’s claim for a compensable left shoulder injury of August 12, 2003, is

hereby barred by the statute of limitations.  

The same analysis used in determining whether the claimant’s alleged

compensable left shoulder injury was barred by the statute of limitations is

used in determining whether the claimant’s alleged compensable back injury

of September 24, 2004, is barred by the statute of limitations.  The AR-C filed

by the claimant with regard to his alleged compensable back injury of

September 24, 2004, is found at Respondents’ Exhibit 1, page 1, and clearly

shows the claimant did not file the claim for either initial or additional benefits

with regard to his back injury until September 13, 2011.  Again, even if one

were to assume the claimant received treatment or medical benefits for his

alleged September 24, 2004, back injury up through the date of his

termination October of 2007, a finding which I do not make, the statute of

limitations for additional benefits pursuant to Ark. Code Ann. § 11-9-702(b)
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would have run on or about November of 2008.  Also, if it were a claim for

additional benefits with regard to the claimant’s September 24, 2004, alleged

compensable back injury, the statute of limitations would have run two years

from the date of incident which would have been on or about September 25,

2006.  Under either analysis for additional or initial benefits, Respondents’

Exhibit 1, page 1, clearly shows that the claimant’s claim for initial or

additional benefits filed on September 13, 2011, was well past the statute of

limitations period.  Therefore, based on the documentary evidence and

testimony now before the Commission, I find that the claimant’s claim for a

compensable back injury of September 24, 2004, is barred by the statute of

limitations pursuant to Ark. Code Ann. § 11-9-702(a) and/or (b).

Respondents have requested costs and fees pursuant to Ark. Code

Ann. § 11-9-714 and 11-9-717 be assessed against the claimant.  I find that

the claimant is not to be assessed costs or fees associated with this

proceeding pursuant to either Ark. Code Ann. § 11-9-714 or 11-9-717.  First,

the claimant did appear at all hearings as set by the Commission and further,

I find the claimant’s claims were not brought without reasonable grounds.  Ark.

Code Ann. § 11-9-702(e) states:  “Failure to file a claim within the period

prescribed in subsection (a)  or (b) of this section shall not be a bar to the right

unless objection to the failure is made at the first hearing on the claim in which
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all parties in interest have been given a reasonable notice and opportunity to

be heard.”  The fact that the claimant’s claims are barred by the statute of

limitations did not preclude the claimant the right to bring the claim before the

Commission.  It was respondents’ prerogative to raise the defense of the

statute of limitations.  However, had they not raised the defense, the claim

could have continued to be litigated pursuant to Ark. Code Ann. § 11-9-702(e).

In this case, respondents did raise the statute of limitations and said defense

did in fact bar the claimant’s claims; however, costs and fees are not

assessed under these circumstances.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) Under either an analysis for an initial or additional benefits, the

claimant’s claim for an alleged compensable left shoulder injury

of August 12, 2003, is barred by the statute of limitations
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pursuant to Ark. Code Ann. § 11-9-702.

4) Under either an analysis for an initial or additional benefits, the

claimant’s claim for an alleged compensable back injury of

September 24, 2004, is barred by the statute of limitations

pursuant to Ark. Code Ann. § 11-9-702.

5) No costs or fees are assessed against the claimant at this time.

6) Since I have found the claimant’s claims for an alleged

compensable left shoulder injury and alleged compensable back

injury are barred by the statute of limitations, the other issues

outlined herein are rendered moot.

ORDER

For the reasons discussed herein, these claims must be, and hereby

are, respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


