
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F905819

CARL M. JOHNSON, EMPLOYEE CLAIMANT

SODEXO, INC., EMPLOYER RESPONDENT

NEW HAMPSHIRE INS. CO./
GALLAGHER-BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED MARCH 14, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on January 20, 2012, in Arkadelphia, Clark
County, Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondents’ motion to dismiss based on the claimant’s

failure to appear at the initial hearing scheduled for

January 20, 2012.  A hearing was scheduled to occur in

Arkadelphia, Arkansas, on January 20, 2012, on the

claimant’s claim for additional benefits previously filed at

the Commission.  The respondents were represented at the

scheduled hearing by Attorney Melissa Wood, who also had two

witnesses present to testify.  However, the claimant failed

to appear at the hearing, and Ms. Wood therefore sought to

dismiss the claim and to receive an award of appropriate

sanctions.  The record on the pending motion consists of (1)
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the bound transcript of the aborted hearing of January 20,

2012, and the exhibits contained therein, (2) a photocopy of

a letter that I mailed to Mr. Johnson on January 24, 2012,

after he failed to appear at the scheduled hearing, (3)

postal records indicating that Mr. Johnson signed for my

certified mail on January 26, 2012, and (4) Commission file

records indicating that Mr. Johnson telephoned the

Commission on January 25, 2012, seeking to have the

administrative law judge telephone him.

DISCUSSION

Mr. Johnson filed a claim for additional benefits for

multiple injuries that he allegedly sustained at work on

June 23, 2009.  Mr. Johnson’s request for a hearing was the

subject of telephone conferences conducted on November 21,

2011, and on December 27, 2011.  Mr. Johnson’s request for

additional benefits was scheduled for a two hour hearing to

be conducted at the District Court facility in Arkadelphia,

Arkansas, on January 20, 2012, beginning at 11:00 a.m. 

Attorney Melissa Wood appeared as scheduled with two

witnesses. 

When Mr. Johnson failed to appear by 12:15 p.m., Ms.

Wood filed a motion to dismiss Mr. Johnson’s claim for

failure to appear at the scheduled hearing.  Ms. Wood seeks

a dismissal with prejudice, or in the alternative, a



CARL M. JOHNSON - F905819 3

dismissal without prejudice.  In addition, in the event that

Mr. Johnson may seek to pursue this matter in the future,

Ms. Wood indicated that the respondents would seek costs and

fees associated with the hearing at which Mr. Johnson failed

to appear.  (T. 6) 

This examiner sent to Mr. Johnson by first class and

certified mail on January 24, 2012, a letter informing Mr.

Johnson of Ms. Wood’s pending motion to dismiss, and

requesting that any response that Mr. Johnson may have be

filed in writing in my office within 15 days of January 24,

2012.  Mr. Johnson telephoned the Commission on January 25,

2012, but as of the date of this Opinion and Order, Mr.

Johnson has not filed at the Commission any written response

as directed in the letter mailed to him on January 24, 2012. 

 Arkansas Workers’ Compensation Commission Rule 099.13

provides in relevant part: 

The Commission may, in its discretion, postpone or
recess hearings at the instance of either party or on
its own motion.  No case set for hearing shall be
postponed except by approval of the Commission or
Administrative Law Judge.

In the event that neither party appears at the initial
hearing, the case may be dismissed by the Commission or
Admininstrative Law Judge, and such dismissal order
will become final unless an appeal is timely taken
therefrom or a proper motion to reopen is filed with
the Commission within thirty (30) days from receipt of
the order.
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Whereas the respondent in the present case prefers an

order of dismissal with prejudice, I note that the

Commission has indicated previously that the Commission and

the Courts prefer a dismissal without prejudice unless the

party who fails to appear has engaged in a pattern of

conduct justifying the harsher result of dismissal with

prejudice.  See generally, Charles Neal v. Cajun Operating

Co., Full Workers’ Compensation Commission, Opinion filed

October 16, 2008 (F612693); Abner Abo v. Kawneer Company,

Full Workers’ Compensation Commission, Opinion filed

November 15, 2005 (F404774); Paskell v. S & C Operating,

Full Workers’ Compensation Commission, Opinion filed July

28, 1999 (E702685); Richard Bice v. Bromley Auto Parts, Full

Workers’ Compensation Commission, Opinion filed August 7,

1997 (E600073).

In considering when a dismissal for failure to appear

is or is not appropriate, I note that in Jonathan Lorick v.

Layne Christensen Company, Full Workers’ Compensation

Commission, Opinion filed February 28, 2012 (F808072), the

Full Commission found that an administrative law judge erred

in refusing to grant the claimant’s attorney in that case a

requested continuance at the start of a hearing because of

his client’s failure to appear at a hearing.  The Full
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Commission noted that the claimant was incarcerated at the

time the hearing was set, that the claimant’s attorney

expended every possible effort to ensure his client’s

attendance, but that in the end neither local law

enforcement officials nor the Department of Correction would

allow the incarcerated claimant to be transported to the

scheduled hearing.

However, the Full Commission in Richard Bice v. Bromley

Auto Parts, Full Workers’ Compensation Commission, Opinion

filed August 7, 1997 (E600073) concluded that a claim should

be dismissed without prejudice under the circumstances in

that case where an attorney and client failed to appear at a

scheduled hearing.  In Bice, the claimant’s attorney called

the Commission on the morning of the hearing to request a

continuance but then disregarded instructions over the

telephone that a continuance request be placed in writing

and faxed to the ALJ for consideration.  At the time of the

scheduled hearing no written continuance request had yet

been faxed to the Commission.

In Paskell v. S & C Operating, Full Workers’

Compensation Commission, Opinion filed July 28, 1999

(E702685), the Commission found that a dismissal without

prejudice was proper under circumstances where a claimant
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failed to appear for a scheduled hearing, the hearing was

scheduled two months in advance of the hearing date, and the

claimant failed to appear because he had not arranged

transportation to the hearing.  The Commission indicated

that two months was sufficient time to arrange for

transportation.

In Abner Abo v. Kawneer Company, Full Workers’

Compensation Commission, Opinion filed November 15, 2005

(F404774), the Commission likewise found that a dismissal

without prejudice was appropriate under circumstances where

the injured worker did not appear at the scheduled hearing,

did not request a continuance, and never articulated a clear

reason for not appearing at the hearing other than

indicating that he was scared, confused and frustrated.

In the present case, the Prehearing Order filed on

November 21, 2011, states in relevant part:

Pursuant to Rule 13 of the Workers’ Compensation
Commission, this hearing will not be postponed except
by approval of the administrative law judge.  A party
seeking to cancel or reschedule a hearing must first
contact opposing counsel and then the administrative
law judge.  Since the parties agreed to the hearing
date during the prehearing conference, no changes will
be made without showing good cause.  A request to
cancel or reschedule a hearing must be made in writing,
must specifically state the grounds for the request,
must establish good cause for the request, and must
state when the requesting party will be prepared to
proceed to a hearing.  Docket changes permitted five
business days or less before the scheduled hearing may
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result in the assessment of hearing costs, court
reporter expenses, witness fees, attorney fees, or
other cost resulting from the change. (Comm. Exh. 1 p.
4)

Furthermore, I note that Mr. Johnson had contact

information for, and had recently called by telephone, both

Ms. Wood’s law firm and the District Court Clerk’s office

where the hearing was scheduled to take place.  I also note

that every cover letter that my office mailed to Mr. Johnson

in this case contained two contact telephone numbers for the

Commission’s Little Rock office.  I also note that Ms. Wood

and I after the hearing was scheduled to begin at 11:00 a.m.

attempted to contact Mr. Johnson using each of three

telephone numbers with which Mr. Johnson had previously

contacted either the Clark County District Court Clerk’s

office, the law firm of Worley, Wood, and Parrish, or the

administrative law judge’s office. 

Finally, I note that my subsequent letter mailed to Mr.

Johnson on January 24, 2010, indicated the following

procedure for Mr. Johnson to respond to Ms. Wood’s motion to

dismiss if he wished to respond:

If you have any response to Ms. Wood’s motion to
dismiss your claim pursuant to Commission Rule 099.13,
have your written response filed in my office within
fifteen (15) days of the date of this letter. [Emphasis
in the original]
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     Consequently, under these circumstances, I find that

Mr. Johnson had reasonable notice of the hearing scheduled

for January 20, 2012, reasonable notice of the procedures

for requesting a continuance before the hearing, reasonable

notice of appropriate contact information for the Commission

and for opposing counsel, reasonable notice of the

respondents’ motion to dismiss and request for sanctions

currently under consideration, and reasonable notice of the

procedure for timely filing a written response to that

motion if Mr. Johnson desired to do so, and which he did not

do. 

After considering the respondents’ motion, the

claimant’s lack of written response thereto, and the notice

provided to Mr. Johnson regarding how to timely request a

continuance and also how to timely file a written response

to the motion to dismiss, I find that the respondents’

motion to dismiss for failure to appear should be granted. 

Since the claimant has not engaged in a pattern of similar

conduct previously, I conclude, consistent with the prior

guidance of the Commission and the Courts, that this

dismissal shall be without prejudice to refiling.

     In addition, Arkansas Code Annotated section 11-9-

717(b) provides:
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(b) Appropriate sanctions, including the amount of
reasonable expenses and attorney’s fees, may also be
imposed against a party or its attorney which, without
good cause shown, fails to appear for a hearing,
deposition, or any other matter scheduled by the
commission or administrative law judge, or frivolously
joins another party. 

In explaining how to determine an appropriate award of

costs and fees, the Commission has indicated previously that

the appropriate expenses to award are only those expenses

associated with attending the aborted hearing and not costs

associated with preparing for the aborted hearing.  Thus,

where a hearing was continued by an ALJ pursuant to an

untimely request by a claimant’s attorney (i.e., within five

days before the hearing), but with sufficient advance

warning so that respondents’ attorney and witnesses knew not

to appear at the cancelled hearing, the Full Commission

concluded that the ALJ erred in imposing an award of

attorney’s fees based on the attorney’s time spent in

preparing for the cancelled hearing.  Winkelmann v. Ranger

Bass Boat Manufacturing Company, Full Workers’ Compensation

Commission, Opinion filed August 13, 1999 (E807734 &

E807735).

In Abner Abo v. Kawneer Company, Full Workers’

Compensation Commission, Opinion filed November 15, 2005
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(F404774), however, where the respondents’ attorney appeared

for a hearing, but the claimant failed to appear, failed to

request a continuance, and failed to subsequently provide an

adequate reason for not appearing, the Full Commission

unanimously concluded that, in addition to a dismissal

without prejudice, the respondents should be awarded costs

equal to the expenses incurred in appearing at the aborted

hearing. 

I find the circumstances in the present case analogous

to Abo and distinguishable from Winkelmann since (1) the

claimant in the present case did not seek a continuance in

advance of the hearing, (2) the claimant in the present case

failed to appear for the hearing, (3) the claimant in the

present case never established good cause for failing to

appear, and (4) the respondents’ attorney and two witnesses

did appear and were present at the District Court on January

20, 2012, for the entire one hour and fifteen minutes that

this examiner waited for the claimant to appear before

allowing the respondents’ attorney to develop a record on

the respondents’ motion to dismiss for the claimant’s having

failed to appear.  Consequently, I hereby award the

respondents costs in an amount equal to their expenses in

appearing at the aborted hearing on January 20, 2012.  
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ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.  In

addition, the respondents are hereby awarded costs in an

amount equal to their expenses in appearing at the aborted

hearing on January 20, 2012.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


