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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G103146

RICKY JENNEN,

EMPLOYEE             CLAIMANT

TYSON POULTRY, INCORPORATED,      
EMPLOYER           RESPONDENT

TYNET CORPORATION,
INSURANCE CARRIER/TPA           RESPONDENT

               OPINION FILED SEPTEMBER 26, 2012 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Russellville, Pope County, Arkansas.

Claimant was represented by The Honorable Michael L. Ellig,
Attorney at Law, Fort Smith, Arkansas.  

Respondent was represented by The Honorable E. Diane Graham, 
Attorney at Law, Fort Smith, Arkansas.
 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on July 25,

2012, in Russellville, Arkansas.  A Prehearing Order was entered

in this case on June 4, 2012.   This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be litigated at the hearing, along with the parties’ respective

contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order, or at the start of the hearing. 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-self-insured employer relationship existed
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at all relevant times, including October 5, 2009.

3.  The claimant sustained a compensable injury to his right

foot/lower ankle on said date.   

     4.  The claimant's average weekly wage at the time of his

compensable injury was $353.01.  The claimant's temporary total

disability rate is $235, and his temporary partial disability

rate is $176.  

     5.  There appears to be no dispute over medical services at

this time.  

6.  Claimant returned to work immediately after the work-

related injury and worked until April 8, 2011.  Claimant was

taken off work, and received temporary total disability

compensation from April 8, 2011 through May 1, 2011.  

     7.  Claimant returned to work May 2, 2011, and worked until

he was suspended September 13, 2011 due to attendance violations. 

     8.  Claimant was taken off work and paid temporary total

disability benefits from February 21, 2012 through April 9, 2012,

when his physician released him to return to work with

restrictions.

9.  This current claim for additional benefits has been

controverted in its entirety.  

    10.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at the
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hearing were as follows:

1.  Temporary total disability benefits from September 15,

2011, through February 20, 2012; and April 10, 2012 and continuing

to a date yet to be determined.

2.  Controverted attorney’s fees.

The claimant’s contentions are set out in his response to

the Prehearing Questionnaire.  Said stipulations are hereby

incorporated herein by reference.  The respondent’s contentions

are set out in its response to the Prehearing Questionnaire. 

These stipulations are hereby incorporated herein by reference.   

     The record consists of the July 25, 2012 hearing 

transcript, and the exhibits contained therein.  The claimant’s

attorney filed a Post-trial Brief, and the respondent’s attorney

filed a Post-trial Brief.  These have been blue-backed and marked

as Commission’s Exhibit No. 2. 

     The following witnesses testified at the hearing: the 

claimant, and Neftaly Rodriguez.

                            DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was fifty-six years old.  He previously

worked at Lowe’s as a department manager.  According to the

claimant, he has also worked in their family-owned sign show.  A

business that has been in his family(the Jennens)for over fifty

years.  The claimant has primarily performed manual labor, which

required standing and climbing.  He has a high school education,
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and holds a degree in mechanics. 

     He gave a brief description of his accidental injury of

October 5, 2009:

A Yes, sir.  It was early in the shift.   The tub line
was full with dirty tubs.  We were getting them stacked in
line to be washed through the washer.  I was bent down, and
I had the bottom of the row of tubs that I was pulling off
the pallet, and I was stepping back pulling them off the
pallet.  And I heard somebody yell, and at the same[sic]
they yelled, I got hit on the right side of my hip, knocked
through the air into another set of pallets, and then I fell
down to the ground.  And everybody was telling me, stay
down.  We’ll go get the nurse, but I was laying there in all
that gook, and I did not want to lay there, so I picked
myself up and went and saw the nurse.

Q All right.  What portions of your body were injured in
the accident?

A At that time, I noticed my neck, my hip, my ankle.

     At the time of the claimant’s compensable injury, his job

duties for the respondent-employer entailed breaking down pallets

and getting them ready for placement in the washing machine.  The

claimant worked on a flat concrete surface, pulling and

maneuvering tubs.   

     The claimant basically stated that his ankle continued to 

worsen after he continued working for about a week.  Some

mornings he was unable to stand on his foot.  The claimant

reported his symptoms to the company nurse, and she advised that

the claimant had a sprained ankle.  Eventually, about a month

after his injury, the claimant went to his primary care

physician, Dr. Barron, who is also Tyson’s company doctor.  The

claimant underwent physical therapy treatment.  After this
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treatment, Dr. Barron referred the claimant to Dr. Brown.  While

under the care of Dr. Brown, the claimant underwent physical

therapy treatment, and was given splints and a brace. 

     The claimant next treated with Dr. Ardoin, an ankle

specialist.  His treatment with Dr. Ardoin began around February

of 2011.  Dr. Adroin provided the claimant with physical therapy

treatment, and prescribed anti-inflammatories.  Ultimately, the

claimant underwent surgery to his ankle, by Dr. Ardoin.  His

surgery was followed by more physical therapy treatment, and a

medication regimen.  

     He agreed that over this course of treatment, his ankle

symptoms progressed to worsen with flare-ups during the period of

time he was put on light duty.  The claimant further agreed that

during the period when he returned to his employment in some

capacity with the respondent, he missed several days as a result

of his ankle problems.  According to the claimant, when he missed

these days, he would call in. 

     The claimant testified that there is a call-in system at

Tyson’s.  He explained that when calling in, you reached the

guard shack, you would speak to the guard.  However, if you

called into their calling system, you punched in codes, and you

followed prompts.  According to the claimant, the system gives

only two choices for not reporting to work.  These choices are,

either “your vehicle, or you are sick.”  The claimant stated he
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was supposed to call the automated system, but when the automated

system failed, he would call the guard shack.  

    According to the claimant, when he missed days due to ankle

problems, this counted against him.  The claimant testified:

Q Explain to the Judge what the absentee system is for
Tyson's.

A If I'm correct, you've got 14 points.  At the end of
your 14 points, you get a period of where you've got to go
take a rest, and then they bring you back.  And then if
you're over points then, they release you.  You get a point
for every time that you're gone, a half-a-point for a half-
a-day, three points for not a call-in.

Q Okay.  Even when you would call in and tell them you
were going to be off for your ankle, did you still get a
point?

A Yes.

     The claimant admitted that on September 13, 2011, he was

given three points for improper call-in, and placed on

suspension.  According to the claimant, his phone was not working

properly, but he did try calling.  The claimant stated that his

vehicle did not have a headlight on it, so he could not report

for work.  He was required to report for work at 10:00 p.m.  The

claimant admitted that he did not ever reach Tyson’s on the night

of September 13, to tell them that he would not be in to work

that night.  

     He gave the following explanation of what happened after his 

September 13, 2011 absence:

A They -- when I returned, they let me work about three-
quarters of that night, and then Tyson brought me into the
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office where Neft was there and two other individuals.  And
they discussed that last policy about calling in and this
and that.  And I told them, explained to them that I did try
to call in.  And they didn't have records of it being called
in, and I showed them my cell phone, but it wasn't in the
adequate time that -- according to my phone.  Neft, one of
Neft's co-workers pulled it up on my phone that it wasn't at
the right time, that I was like a few minutes late of their
appointed time of call-in.  And then he set me up for a --
he was going to do a little hearing, and he set me up to
come in the next day.  And I ask Neft, is it going to make
any difference if I come in tomorrow or not?  He said, if I
didn't have any different records of my cell phone, he said
it wasn't going to make any difference.  So I didn't show
up, but I didn't know that they were going to give me a no-
show for that one, too.  So that puts me way over the end of
my points, and then I was terminated.

Q Okay.  When you went back into work on the 14th, were
you suspended?

A Yes.

Q For how many days?

A Three.

Q When were you supposed to go back in?

A The next day.

Q What were the three days you were suspended?

A I was still suspended, but I was supposed to go back in
the next day to see Neft in the office to see if he had come
up with anything on the call-in with him doing his
investigation.

     He maintains that he did not attend this meeting because he

was told by Neft (Neftaly Rodriguez) it would not make any

difference if he came in for the meeting.  The claimant verified

that subsequently he was terminated.  According to the claimant,

since April 10, 2012, the condition of his ankle has changed.  He
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verified that the part that surgery was performed on has done

well.  However, the claimant stated that his Achilles tendon, the

part that they have not performed surgery on, has been real

bothersome.  He testified that he would sometimes fall, has a

problem with stairs, and just with walking through Walmart doing

his regular grocery shopping.  The claimant denied that his ankle

has recently given way, and he only uses a cane when there is wet

weather or uneven ground.  

     On cross examination, the claimant admitted that his work of

twelve years for sign companies has all been for family

businesses.  After he stopped doing that, the claimant worked for

Lee’s Trash for about a year, driving a garbage truck.  Starting

in 2003, the claimant worked at Lowe’s.  While working for Lee’s

Trash, the claimant had a work-related back injury.

     The claimant testified:

Q And you were unable to work for about six to eight
months following that?

A Yes, ma'am.

Q And you lost that job at Lee's as a result of that, is
that correct?

A I lost the job because I couldn't drive a garbage truck
good enough for him, not because of the accident.

Q Do you remember telling me that you lost your job at
Lee's due to insurance concerns?

A Yes, his insurance didn't want to cover me anymore.

Q Okay.  All right.  And you filed for disability
benefits after you had the accident at Lee's, is that right?
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A Yes, ma'am.

Q And your disability was the back injury, a pinched
sciatic nerve, and problems with your right leg.  Do you
recall that?

A No.  Problems with my right leg?

Q Yes, sir.  Do you remember telling me that in your
deposition, and that your right leg was still sore today?

A I do not remember telling you that my leg was hurt back
at Lee's Trash, no.  I was sitting in the seat holding onto
a steering wheel.  

Q On page 19 of your deposition, line -- I’ll hand it to
you.  And turn to page 19, and the lines are on the left
margin.

A Where it says, legs?

Q If you'll wait just a minute.  I was asking you --

A Oh.

Q -- about your injury, and --

A Yes, I understand what you're saying, yes.

Q -- diagnostic testing, and so forth, and you told me on
line 20, after you told me about the sciatic nerves, the
right leg more than the left.  The right leg is still sore
today.

A Yes, it is.  It's sore right now.

Q All right.

A We're talking sciatic nerve, up here (indicating).

Q Yes, sir.  Now, when you worked at Lowe's you were the
department manager over a number of different departments,
is that correct?

A Yes, ma'am.

Q Okay.  And you managed other employees there?
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A Yes, ma'am.

Q You were fired from Lowe's because you pointed out --

A Yes, ma'am.

Q -- attendance, correct?

A Yes, ma'am.

Q   And you were off work for Lowe's -- from, after you
were terminated from Lowe's, for about four to five months,
and then you were hired at Tyson July 20, 2009?

A Yes, ma'am.

     Under further questioning, the claimant verified that he had

been terminated from Lowe’s for about four to five months before

being hired by Tyson’s on July 20, 2009.  The claimant admitted

to having raced motorcycles, and boxed.  He agreed that he has

had more accidents than he can count.  Before he went to work for

Tyson, he had hundreds of stitches in his head, foot, and arm. 

He also had his collarbone broken.

     The claimant admitted to filing a Post-Offer Health

Questionnaire before going to work at Tyson.  This was marked as

Respondent’s Exhibit No. 3.  It consists of three pages.  The

claimant admitted that this document bears his signature and is

dated July 16, 2009. 

     Upon being questioned about this document, the claimant

testified:

Q Are we reading the same document, sir?  What did you
check next to number seven, have you been limited or
restricted from work for health reasons?
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A What number are you looking at?  That was hearing loss.

Q I'm sorry.  I'm not in your box, which is actually --
it does have a seven in the box.  I'm in the middle of the
page.  If you'll look at the top after --

A Okay.

Q -- your name and so forth, and then it starts with one,
two, three, four, five, six, and then seven.

A I see where you're talking about now.

Q Okay.  And it asks, have you been limited or restricted
from work for health reasons, and what did you check?

A I put no, but I'm still confused on what they're saying
here.  

Q Because you, in fact, have been limited or restricted
from work for health reasons.  You had been taken off work
for sometime for your injury at Lee's Trash, is that
correct?

A That is correct the way that I'm seeing this right at
the moment, yes.

Q Okay.  And according to the medical records that have
been introduced as Respondents' Exhibit No. 1, in 2009,
before you went to work for Tyson, you were restricted from
heavy lifting by Dr. Crouch due to your back problems.  Do
you recall that?

A Yes.

Q So --

A So I didn't answer --

Q -- obviously you have been restricted or limited --

A -- I didn't understand the question correctly at the
point in time.

Q I see.  You have a high school education and a degree
in mechanics, and you didn't understand the question, have
you been limited or restricted from work for health reasons?
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A Dyslexic.  I get things backwards.  Okay?  And --

Q Do you not understand anything?

A Do I not understand anything?

Q Yes.

      The claimant admitted that although he stated on item

number 43 of this questionnaire he had not had any broken

bones/fracture, he has in fact had a broken collarbone, and

broken his right hand.  

      At the time of his injury, the claimant’s job duties

entailed breaking down pallets.  He verified that after he

started seeing a doctor for his compensable injury, he never went

back to this job.  The claimant also verified that after each

time he was released to work with various restrictions, Tyson put

him back to work within those restrictions.  

     Specifically, when the claimant was released to sit-down

duty, he sat on a stool and turned over chickens.  After he had

the surgery by Dr. Ardoin, he had another sit-down job.  When

placed on light-duty, the claimant simply passed out supplies in

the laundry room.  However, at the point that Dr. Ardoin released

him to regular duty, he worked his normal job.  The claimant

admitted that he last worked regular duty at Tyson.  

     He testified:

Q Now, you've told us about points, and you've told us
about being suspended at the -- you were supposed to, after
suspension, return to, and you have been calling him Neft,
is that right?
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A Yes, ma'am.

Q And it's the gentleman seated here beside me, is that
correct?

A Yes, ma'am.

Q You were supposed to return to Neft and talk about your
suspension and your employment, is that right?

A Yes, ma'am.

Q Okay.  And you never returned back to work and never
returned back --

A This is --

Q -- to Tyson, is that correct?  

A -- correct.

Q Okay.  All right.  So basically you were suspended, you
were supposed to come back to work, and you never showed
back up, correct?

A Correct.
  
     The claimant essentially stated he did not recall telling

the plant nurse on September 21, 2011, that being placed on

suspension was a good thing because he had a job at a sign shop

starting Friday where he had worked for twelve years.  However,

he did admit to discussing some of these things with the nurse. 

     He also admitted that after he failed to return to Tyson, he

filed for unemployment benefits, and his claim was denied.  After

the claimant was denied unemployment benefits, he filed for

Social Security Disability, for which he has been approved.  The

claimant’s disabling conditions listed for this claim included

his back, high blood pressure, and his ankle injury.  
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     The claimant admitted that surgery has been recommended for

his ankle.  He has delayed this surgery so that he can get his

house in order.  The claimant denied having stacked any wood at

his house.

     However, under further examination, the claimant testified:

Q On page 47 of your deposition, you told  me that you
were cleaning up, you were getting your wood in order, your
whole  house, you were getting it straightened up.   And I
asked you what you used wood for, and you said, chopping
wood for burning.

A Yes, ma'am.

Q And you said you don't chop it.   And then you said,
I'm just trying to stack it.  Some guy came and dropped it
off, dumped it on the ground, and I'm stacking it.  Do you
remember that testimony under oath in your deposition?

A I remember telling you that, yes.

Q Okay.  

A But it hasn't happened.

     Neftaly Rodriguez gave testimony on behalf of the

respondent.  As of the date of the hearing, Mr. Rodriguez worked

at Tyson’s Dardanelle Complex.   This facility is a union plant.

     Mr. Rodriquez testified:

Q I want to ask you about the attendance or point
policies at that plant in Dardanelle where you and Mr.
Jennen worked.  Specifically, if an employee has a work-
related injury and his doctor treating him for that injury
takes him off work, does the employee get a point?

A No.

Q If an employee has a work-related injury and he attends
medical appointments which cause him to miss some time from
work, does he get a point for that?
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A No.

Q If an employee is on FMLA for a work-related injury or
for any serious health condition, does he get a point for
being absent while he is on FMLA?

A No.

Q Under this policy at the Dardanelle facility, does an
employee get a point if he misses work at a time when his
doctor did not take him off work, and he does not have a
medical appointment, and he is not on FMLA?

A Yes, he would.

     He agreed that he suspended the claimant on September 14,

2011, because he was at 15.5 points.  According to Mr. Rodriguez,

he asked the claimant to explain his absence of September 13,

2011.  The claimant told Mr. Rodriguez he was absent because the

headlights on his truck did not work.  During this conversation,

Mr. Rodriguez asked if the claimant called in properly and he

responded, “Well I tried to call the system, but it didn’t work.” 

Then he tried calling the nurse later, and finally he was able to

talk to somebody. 

     Mr. Rodriguez further explained:

.... Then I asked him, did you talk to somebody in person,
or did you call the 1-800 number, and he said, well, I did
call the 1-800 number, but I wasn't able to get through.  I
said, did you call from your home phone, or did you call
from a cell phone?  And he said, I called from the cell
phone.  And I asked him if he had the cell phone with him. 
He said, yes.   And I said, do you have a record of those
phone calls, and he said, yes, I should.  And we started
looking for the calls.  He was able to find the first call
that he made on 9/13/11 was at 9:48 p.m., and that was
considered a late call.  So after that conversation, we
weren't able to find any record on his cell phone.  He said
that he had called from the cell phone.  We didn't have any
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records of those calls.  So the record that we had for the
absence on 9/13 was correct.   He would get three points for
being absent that day.  Then the decision was made to
suspend him pending investigation.  He was scheduled to come
back the next day at 7:00 a.m.   Then the next day we were
going to meet with him and make a decision about his
employment.  Well, he –

     According to Mr. Rodriguez, the claimant was scheduled to

return to work on at 7:00 a.m., on September 19, 2011, which was

after his three-day suspension.  He explained:

Q Then what happened?

A That morning everything was set up to meet with him at
7:00 a.m., and I received a phone call from him at 6:30
a.m., that morning.  And he told me that his truck lights
were not working, and he knew that he was not going to be
able to make it to that appointment.  Then I told him that
he was given a copy of the discipline that we issued when we
suspended him.  And it was his responsibility to be in my
office at that time, because I had people that were going to
meet with him and myself.  He said that he didn't know if he
was going to be able to fix his truck to make it on time,
and we just left it at that.  I said, you need to be here. 
You're scheduled to be here.  Then he called me again on the
same morning at 8:37.  And he said that, well, I couldn't
make it.  I couldn't fix my truck, but I knew I was going to
be fired anyway, so I guess I'm fired.  He thanked me for
giving him a job.  He thanked Tyson for giving him a job up
to that point, and that was the end of the conversation.  

Q Let me ask you this.  Had the decision been made on
September 15th of 2011, when you suspended him, to terminate
his employment?

A No, it had not been made.

Q Okay.  If Mr. Jennen had come back on September the
19th of 2011, as he was supposed to after his termination,
and if he could show you that he was given points when he
should not have been given points, would he have continued
in his employment?

A That is correct.
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Q And if he had continued in his employment, would you
have made work available for him, just like you had in the
past, within whatever restrictions his doctor placed on him?

A Yes, we would have.

     On cross examination, Mr. Rodriguez stated that under their

policy of absenteeism, if a person is absent, and calls in

properly, they get one point.  Fourteen points or more will be

grounds for termination.  He agreed that had the claimant shown

up for the meeting on September 19, he could have possibly

avoided termination, if there had been an error on his attendance

record.  Mr. Rodriguez admitted that on February 7, 2010, the

claimant was absent due to his ankle, for which he received a

point.  The claimant was also absent on March 23 and 24 due to

his ankle, for which he received a point each day.  Mr. Rodriguez

admitted that when an employee calls the 1-800 number, the

automated system.  An employee is given three options for not

reporting to work, “sick, transportation, and personal business.” 

     On redirect examination, Mr. Rodriguez admitted that the

claimant’s work hours were from 10:10 at night, until 8:10 in the

morning.  According to Mr. Rodriguez, on at least two occasions,

prior to his suspension, the claimant brought to his attention

what he felt were errors in his attendance record.  However,

after going over the claimant’s attendance record, Mr. Rodriguez

found no errors on both occasions.

     A review of the medical evidence demonstrates that the



18

claimant began treating with Dr. William G. Barron, on January 8,

2010, due to his compensable right foot/ankle injury.  

     On February 18, 2010, the claimant underwent initial

evaluation by Dr. W. Bruce Brown due to right ankle pain.  Dr.

Borwn’s impression was: “Right ankle pain, possible articular

cartilage injury versus tendon inflammation,” for which he

recommended an MRI.  

     An MRI of the right ankle was in fact performed on March 17,

2010.  Dr. Ashley Brunham opined the following: “Fluid along the

tendon sheath of the tibialis posterior, flexor digitorum longus

and flexor hallucis tendons, most consistent with tendonitis.”

     The claimant continued to treat conservatively with Dr.

Brown due to right ankle pain.  On December 14, 2010, Dr. Brown

recommended that the claimant undergo evaluation by a foot and

ankle specialist. 

     Dr. G. Troy Ardoin evaluated the claimant on February 21,

2011, for a second opinion due to complaints of right ankle pain. 

His assessment was “Right ankle pain status post work-related

injury.  Likely do [sic] to posterior and anterior ankle

impingement.”  Dr. Adroin recommended a repeat MRI to further

delineate his intra-articular pathology, as well as to see if the

tendon pathology in the posterior ankle, had improved.

     On March 7, 2011, after reviewing the claimant’s repeat MRI,

Dr. Ardoin assessment was: 
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Right ankle pain persistent after an ankle injury after
physical therapy and anti-inflammatory treatment.  I think
most of his pain is from anterior and posterior ankle
impingement.  The radiology report reveal possible peroneal
tear however he does not appear to be symptomatic about the
right peroneal tendons.     

     On April 4, 2011, Dr. Ardoin recommended that the claimant

undergo “ankle arthroscopy with debridement of the anterior

joint.”  

     In an office visit note dated April 19, 2011, Dr. Ardoin

reported:

History of Present Illness
Patient is 10 days status post right peroneal tendon repair
and ankle arthroscopy with debridement.  His daughter
thought it might have some foul-smelling drainage coming
from the incisions therefore he called to schedule an
appointment.  He denies fevers or chills.

Physical Examination
Exam of the right foot and ankle reveals healing incision
with no evidence of infection wound dehiscence or drainage. 
His light touch sensation is intact.

Assessment
Status post peroneal tendon repair and ankle arthroscopy
doing well. 

Plan
Sutures will be left in place.  He would be placed into a
short-leg nonweightbearing [sic] cast we’ll see him back in
his regular scheduled appointment for suture removal.

     On April 24, 2011, the claimant saw Dr. Ardoin for a follow-

up visit.  He noted that the claimant was doing well without

major complaints.  The claimant’s sutures were removed, and he

was placed in a short-leg walking cast.  At that time, Dr. Ardoin

allowed the claimant to return to work on sit-down duty only.
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     Dr. Ardoin directed the claimant to undergo physical therapy

treatment.   The claimant underwent initial evaluation for

therapy on May 26, 2011.  However, a list of Notification of

Missed Appointments from River Valley Therapy & Sports Medicine

demonstrates that the claimant missed appointments on June 9, 23,

and 29, 2011.

     The claimant returned to Dr. Ardoin for a follow-up visit on

August 4, 2011.  At that time, he directed the claimant to return

to work with the restrictions of no walking or working on wet

area.  He can stand for no longer than 30 minutes at a time. No

stair climbing and other noted restriction on his form brought

from Tyson’s today.

     The documentary evidence demonstrates that the claimant

missed a physical therapy appointment on August 17, 2011.  

     On August 29, 2011, the claimant saw Dr. Ardoin.  At that

time, the claimant was doing really well post right peroneal

tendon repair and ankle arthroscopy with debridement.  The

claimant was back at work and requesting full duty.  In addition,

the claimant reported minimal to no pain and minimal to no

swelling.  As a result, Dr. Ardoin released the claimant to work

without restriction other than wearing his ASO brace.

     Dr. Ardon reported on November 21, 2011 that the claimant’s

symptoms were 60-70% better.  The claimant reported only

occasional pain with walking on uneven ground near the peroneal
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tendons.

     On February 21, 2012, Dr. Ardoin directed the claimant to

refrain from working.  However, on April 9, 2012, Dr. Ardoin

directed the claimant to work sit-down duty. 

                           ADJUDICATION           

Temporary Total Disability

     In the present matter, the claimant contends that he is

entitled to temporary total disability for the time he was within

his healing period, and not working, which was September 15,2011,

through February 20, 2012; and April 10, 2012 and continuing to a

date yet to be determined.   

     Under Arkansas Code Ann.§ 11-9-521, an employee who has

suffered a scheduled injury is entitled to compensation for

temporary total disability during his healing period or until the

employee returns to work, whichever occurs first.  Therefore, in 

order to be entitled to temporary total disability benefits, the

claimant must prove that he remains within his healing period,

and that he has not returned to work during the periods in

question.  

     Here, it is undisputed that the claimant sustained a

compensable injury to his right ankle on October 5, 2009.  The

parties stipulated that there is no dispute over medical benefits

at this time.  The claimant has also been previously paid some

temporary total disability compensation.  

     Following his compensable injury, the claimant treated with
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Drs. Barron, Brown and Ardoin.  He has received extensive

conservative treatment for his ankle, and even surgery.  As of

the date of the hearing, the claimant continued under the care of

Dr. Ardoin, and was awaiting a second surgery to his ankle. 

Based on the foregoing evidence, I find that the claimant has

continued within his healing for his compensable ankle injury

since the date of his 2009 ankle injury. 

     Therefore, the crucial issue for determination in the case

at bar now becomes whether the claimant had successfully returned

to work during the aforementioned periods in question.  Here, in

both instances for which the claimant is requesting temporary

total disability compensation, he had been released to full duty

or sit-down duty.        

     On May 2, 2011, the claimant returned to work for Tyson’s, 

and continued working through his suspension of, on or about

September 14, 2011.  Ultimately, the respondent-employer fired

the claimant for violation of its attendance policy, excessive

absenteeism.  Under a provision of Tyson’s attendance policy, an

accumulation of fourteen points or more is grounds for

termination, and the employer terminated the claimant for that

reason.  Here, the claimant failed to report to work on September

13, 2011 due to problems with his truck.  Not only did the

claimant not report for work on September 13, 2011, he also

failed to timely report his absence.  As a result, the claimant

received three points, instead of only one point for his absence. 

At the time of his termination, the claimant had obtained 15.5



23

points.  

     The evidence before me demonstrates that the claimant’s

employment with the respondent-employer was terminated due to

reasons unrelated to his compensable injury, excessive

absenteeism.  While I realize that the claimant testified that

some of his absences were due to ankle problems, I do not find

his testimony to be credible.  After having observed the claimant

demeanor’s at the hearing and when comparing his testimony with

the documentary evidence of record, I am not persuaded that his

absences occurred due to his ankle problems. In fact, the record

demonstrates that at various times when the claimant was absent

from work, he was reporting to doctors that his ankle was

improving.  The medical records also demonstrate that the

claimant suffered from significant back problems, which could

have accounted for some of his absence.  The claimant’s working

hours(10:10 p.m. to 8:10 a.m.) were of such that he could attend

medical appointments after work.  I also think that it is

noteworthy that the claimant was less than forthcoming in

answering questions in a Post-offer Health Questionnaire.  More

importantly, if the claimant actually believed that some of his

un-excused absences were due to problems relating to his ankle,

why did he fail to attend the final meeting and explain to Mr.

Rodriguez why his dismissal was improper.      

     The claimant’s testimony and Mr. Rodriguez’s testimony

demonstrate that Tyson’s provided the claimant with work within



24

his restrictions during various times.  Mr. Rodriguez testified  

that Tyson’s would have continued to provide work within the

claimant’s physical restrictions had he not been terminated for

attendance violations.  

     This case is akin to the case of Robertson v. Pork Group,

Inc., 2011 Ark. App. 448, ___ S.W. ___ (2011).  In Robertson, the

Court of Appeals held that the Commission’s denial of temporary

total disability benefits was supported by substantial evidence,

and affirmed the Commission’s decision.  As in the case at bar,

the claimant in Robertson sustained a scheduled right ankle

injury.  The claimant in Robertson had returned to light-duty

work, and her restrictions were being accommodated and would have

continued so had she not been dismissed for cause.  This case is

also very similar to Mackey v. Cobb Vantress, 2011 Ark. App. 88,

____ S.W. ___ (2011).  In Mackey, the claimant suffered a

scheduled injury, was returned to work on light-duty, and was

terminated for attendance violations.  The Court of Appeals held

that the claimant’s return to work ended her entitlement to

temporary total disability benefits.  This entitlement was not

revived upon the claimant’s termination and second period of not

working, which was caused by policy violations unrelated to her

compensable injury. 

     Therefore, based on the evidence before me, I find that the

claimant failed to prove by a preponderance of the evidence that
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he is entitled to temporary total disability from September 15,

2011 until February 20, 2012, and from April 10, 2012 to a date

yet to be determined.  The claimant returned to work for Tyson’s

on May 2, 2011, and worked until he was suspended September 13,

2011, for attendance violations, unrelated to his compensable

injury.  But for his own actions, the claimant would have been

provided continuing work.  As a result, I find the claimant

failed to prove his entitlement to temporary total disability

compensation.  Accordingly, this claim is hereby respectfully

denied and dismissed.      

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

     2.  The employee-self-insured employer relationship existed  
         at all relevant times, including October 5, 2009.

3.  The claimant sustained a compensable injury to his right 
         foot on said date.   

     4.  The claimant's average weekly wage was $353.01.  The     
         claimant's temporary rate is $235, and his temporary     
         partial disability rate is $176.  

     5.  There appears to be no dispute over medical services at  
         this time.  

6.  Claimant returned to work immediately after the work-
         related injury and worked until April 8, 2011.  Claimant 
         was taken off work, and received temporary total         
         disability benefits from April 8, 2011 through May 1,    
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         2011.  

     7.  Claimant returned to work May 2, 2011, worked until he   
         was suspended September 13, 2011, for attendance         
         violations. 

     8.  Claimant was taken off work and paid temporary total     
         disability benefits from February 21, 2012 through April 
         9, 2012, when his physician released him to return with  
         restrictions.

9.  This current claim for additional benefits has been      
         controverted in its entirety.  

    10.  The claimant failed to prove by a preponderance of the   
         credible his entitlement to temporary total disability   
         compensation from September 15, 2011 until February 20,  
         2012, and from April 10, 2012 to a date yet to be        
         determined.           

    11.  All issues not litigated herein are reserved under the   
         Arkansas Workers’ Compensation Act.

                             ORDER

     For the reasons discussed herein, this claim for additional

benefits in the form of temporary total disability compensation

must be, and hereby is, respectfully denied and dismissed in its

entirety.  

     However, all issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

IT IS SO ORDERED.

                                                                  
                                                                  
                                   ________________________
  CHANDRA L. BLACK

Administrative Law Judge       
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