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Matter submitted on the record before Administrative Law Judge Barbara Webb, at
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Gary Davis, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 1 was represented by Mr. Michael R. Mayton, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. Kevin M. O’Dwyer, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

By agreement of the parties, the stipulations applicable to this claim are as

follows:
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1.  The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2.  The claimant’s employment with the respondent employer started on or

about June 27, 1966, and ended on or about December 30, 1996.  The claimant was

employed by AT&T/Teletype, then known as AT&T Technologies, Inc. from June 27,

1966, to October 1, 1996.  On October 1, 1996, the claimant became an employee

of Lucent Technologies, now known as Alcatel-Lucent USA, Inc.

3.  An AR-C claim form was filed with the Arkansas Workers’ Compensation

Commission on or about May 2, 2011, alleging “Exposure to asbestos resulting in

lung cancer” with a date of accident of January 1, 1996, which claim has been

denied and controverted by the respondents.

4.  A corrected AR-C claim form was filed with the Arkansas Workers’

Compensation Commission on or about June 27, 2011, alleging “exposure to

asbestos resulting in lung cancer” with a date of accident of December 30, 1996,

which claim has been denied and controverted by the respondents.

5.  It is undisputed that the first claim filing with regard to this “injury” was on

or about May 2, 2011, and a corrected claim was filed on or about June 27, 2011.

6.  The claimant did not work for the respondent employer at any time after

December 30, 1996.

7.  The claimant admits that the date of injury was December 30, 1996, and

that any “injurious exposure” would have occurred prior to December 30, 1996.



Jenkins - G103441 - 3 -

8.   AT&T/Teletype, then known as AT&T Technologies, Inc., was self-insured

and self-administered until February 1, 1996.  From February 1, 1996, to May 1,

1998, Lucent Technologies, now known as Alcatel-Lucent USA Inc., was insured by

Reliance National Indemnity Company, and the Third Party Administrator was

employers Insurance Company of Wausau/Helmsman Management Services LLC.

9.  Reliance National Indemnity Company is in receivership pursuant to an

Order of Liquidation dated October 3, 2001.  As a result of the dissolution of

Reliance National Indemnity Company and Reliance National Insurance Company,

this claim was referred to the Arkansas Property and Casualty Guaranty Fund for

defense by the Arkansas Workers’ Compensation Commission.  However, pursuant

to Ark. Code Ann. §23-90-103(2)(B), the Guaranty Fund cannot consider the claim

as a “covered claim” if the insured’s net worth as of December 31, 2000, exceeded

Fifty Million Dollars ($50,000,000.00). Lucent Technologies’ net worth as of

December 31, 2000, far exceeded the Fifty Million Dollars ($50,000,000.00) amount

stated in Ark. Code Ann. §23-90-103(2)(B).  Therefore, the Arkansas Property and

Casualty Guaranty Fund should be dismissed from this case as the claimant’s claim

would not be considered a “covered claim” pursuant to Ark. Code Ann. §23-

90103(2)(B).

10.  The parties agree that the applicable statute of limitations is set out in

Ark. Code Ann. §11-9-702(a)(2)(B) provides in pertinent part:

However, a claim for compensation for disability on account of silicosis
or asbestosis must be filed with the commission within one (1) year
after the time of disablement, and the disablement must occur within
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three (3) years from the date of the last injurious exposure to the
hazard of silicosis or asbestosis.

In addition, the parties agree that the statutes of limitations and notice

requirements applicable to this claim also include, but are not limited to, Ark. Code

Ann. §11-9-601, 11-9-602 and 11-9-603.

11.  The parties acknowledge that the last “injurious exposure” occurred on

or before December 30, 1996.  Therefore, the date of disablement was more than

one (1) year before the claim was filed and the disablement was not within three (3)

years from the date of the last injurious exposure to asbestos.

12.  The parties acknowledge that the claim was not filed timely and the

statute of limitations has expired on any workers’ compensation claim that the

claimant would have against the respondent employer or the respondent employer’s

insurance company, Employers Insurance Company of Wausau/Helmsman

Management Services, LLC and/or Reliance National Indemnity Company and/or

Reliance National Insurance Company and/or the Arkansas Property and Casualty

Guaranty Fund.

13.  The parties further stipulate that on September 9, 2003, an Order of the

Court in the Commonwealth of Pennsylvania was entered establishing a Claims

Filling Procedure which established December 31, 2003, as the Claim Filing

Deadline.

14.  The claimant has not filed a workers’ compensation claim with the

Liquidator in Pennsylvania or with the Arkansas Property and Casualty Guaranty

Fund prior to December 31, 2003, and the parties stipulate that any workers’
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compensation claim the claimant had or has against Reliance National Insurance

Company, Reliance National Indemnity Company and/or the Arkansas Property and

Casualty Guaranty Fund is barred by the Order of December 31, 2003, in the

Commonwealth of Pennsylvania.

15.  The parties stipulate that the claimant has no workers’ compensation

claim against the respondent employer, the respondent employer’s insurance

company, Employers Insurance Company of Wausau/Helmsman Management

Services, LLC and/or Reliance National Insurance Company and/or Reliance

National Indemnity Company and/or the Arkansas Property and Casualty Guaranty

Fund under the Arkansas Workers’ Compensation Act.

CONTENTIONS

The claimant contends that as a result of exposure to asbestos on the job,

claimant has been diagnosed with asbestosis and lung cancer.  The entire claim is

controverted.  Claimant reserves the right to pursue other benefits to which claimant

may become entitled in the future.

Respondent No. 1 contends that Liberty Mutual Insurance Company was not

the workers’ compensation carrier on the date of the alleged accident in question,

January 1, 1996.  AT&T/Teletype, then known as AT&T Technologies, Inc., then

known as Lucent Technologies and now known as Alcatel-Lucent USA, Inc., was

self-insured on the date of the alleged accident, January 1, 1996.  Liberty Mutual

Insurance Company should be dismissed as a respondent in this case.  In the

alternative, this claim is barred by the statute of limitations as set forth in Ark. Code
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Ann. §11-9-602, as well as Ark. Code Ann. §11-9-702.  The first notice the

respondents received of the alleged claim was the filing of the AR-C claim form on

or about April 14, 2011.  In the alternative, if it is determined the claimant sustained

a compensable injury while employed by the respondent employer, the respondents

are not responsible for any benefits prior to receiving knowledge of the claim on or

about April 14, 2011.  In the alternative, even if it is proven there was exposure to

asbestos, the date of disablement was far greater than one year before a claim was

filed and the disablement was not within three years from the date of the last

injurious exposure to asbestos, even assuming such an exposure existed at any

point in time while the claimant was employed by the respondent employer.  In the

alternative, even if it is proven the claimant was exposed to asbestos resulting in

lung cancer, there is no proof that her lung cancer was related to her employment

at any point in time that Liberty Mutual Insurance Company was the workers’

compensation carrier.  In the alternative, if it is determined the claimant sustained

a compensable injury which was related to her employment for the respondent

employer, the respondents hereby request a setoff for all benefits paid by the

claimant’s group health carrier, all short term disability benefits received by the

claimant, all long term disability benefits received by the claimant and all

unemployment benefits received by the claimant.

Respondent No. 2 contends that Reliance Insurance Company was not the

workers’ compensation carrier on the date of the alleged accident, January 1, 1996.

Reliance Insurance Company is in receivership pursuant to an Order of Liquidation
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dated October 3, 2001.  As a result of the dissolution of Reliance this claim was

referred to the Arkansas Property and Casualty Guaranty Fund for defense by the

Workers’ Compensation Commission.  However, pursuant to Ark. Code Ann. §23-90-

103(2)(B) the Guaranty Fund cannot consider the claim as a “covered claim” if the

insured’s net worth as of December 31, 2000, exceeded $50,000,000.  Lucent

Technologies, Inc.’s net worth as of December 31, 2000, far exceeded the

$50,000,000 amount stated in Ark. Code Ann. §23-90-103(2)(B).  Reliance

Insurance Company and the Arkansas Property and Casualty Guaranty Fund should

be dismissed from this case.  In the alternative, this claim is barred by the statute of

limitations as set forth in Ark. Code Ann. §11-9-602 and Ark. Code Ann. §11-9-702.

The first notice respondent No. 2 received of the alleged claim was August, 2011.

In the alternative, even if it is proven there was exposure to asbestos, the date of

disablement was far greater than one year before a claim was filed and the

disablement was not within three years from the date of the last injurious exposure

to asbestos, even assuming such an exposure existed at any point in time while the

claimant was employed by the respondent employer.  In the alternative, even if it is

proven the claimant was exposed to asbestos resulting in lung cancer, there is no

proof that her lung cancer was related to her employment at any point in time that

Reliance Insurance Company was the workers’ compensation carrier.

FACTUAL BACKGROUND

The claimant’s employment with the respondent employer started on or about

June 27, 1966, and ended on or about December 30, 1996.  The claimant was
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employed by AT&T/Teletype, then known as AT&T Technologies, Inc. from June 27,

1966, to October 1, 1996.  On October 1, 1996, the claimant became an employee

of Lucent Technologies, now known as Alcatel-Lucent USA, Inc.

On May 2, 2011, the claimant’s estate filed a Form AR-C with the Arkansas

Workers’ Compensation Commission alleging “Exposure to asbestos resulting in

lung cancer.”  The claimant did not work for respondent/employer at any time after

December 30, 1996.  Claimant admits that any alleged “injurious exposure” would

have occurred before December 30, 1996.

ISSUES

By agreement of the parties, the issue to be determined is whether the claim

is barred by the statute of limitations.  The parties have reserved all other issues.

DISCUSSION

Ark. Code Ann. § 11-9-702(a)(2)(B) provides in pertinent part:

However, a claim for compensation for disability on account of silicosis
or asbestosis must be filed with the commission within one (1) year
after the time of disablement, and the disablement must occur within
three (3) years from the date of the last injurious exposure to the
hazard of silicosis or asbestosis.

In the instant case, the claimant has admitted that any alleged injurious

exposure would have occurred before December 30, 1996, the date the claimant’s

employment ended with respondent employer.  A claim was not filed until May 2,

2011.  In this case, it is clear that the claimant’s disablement did not occur within

three years from the date of the last injurious exposure to the alleged hazard

resulting in asbestosis.  Therefore, I find that the claim is barred by the applicable
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statute of limitations.  Chambers v. International Paper Co., 56 Ark. App. 90, 938

S.W.2d 861 (1997).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s employment with respondent/employer started on or

about June 27, 1966, and ended on or about December 30, 1996.  The

claimant was employed by AT&T/Teletype, then known as AT&T

Technologies, Inc. from June 27, 1966, to October 1, 1996.  On

October 1, 1996, the claimant became an employee of Lucent

Technologies, now known as Alcatel-Lucent USA, Inc.

2. On or about May 2, 2011, the claimant filed an AR-C with the

Commission alleging ““Exposure to asbestos resulting in  lung cancer.”

3. It is undisputed that the first claim filing with regard to this “injury” was

the May 2, 2011, AR-C filing.

4. The claimant did not work for respondent/employer AT&T/Teletype

Corporation at any time after December 30, 1996.

5. The claimant admits that any “injurious exposure” would have occurred

before December 30, 1996.

6. That the applicable statute of limitations is set out in Ark. Code Ann.

§ 11-9-702(a)(2)(B) which states:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the Commission
within one (1) year after the time of disablement, and the
disablement must occur within three (3) years from the date of
the last injurious exposure to the hazard of silicosis or
asbestosis.
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7. That the last “injurious exposure” occurred in 1996.  Therefore, any

claim for benefits must have been filed in accordance with the

applicable statute of limitations on or before 1999.

8. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury in that the evidence shows

that the claim is barred by the statute of limitations.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                              
BARBARA WEBB
Administrative Law Judge


