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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment. 

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 9, 2010, at which time the claimant sustained a compensable injury to

the body as a whole.  Medical expenses and temporary total disability benefits were

paid until this claim was controverted.  The Medical Cost Containment Division

entered a Change of Physician Order on March 8, 2011, from Dr. Simpson to Dr.

Schlesinger.
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The claimant contends her back remains symptomatic and she wishes to

pursue additional medical treatment as recommended by Dr. Seale and Dr.

Schlesinger (laminotomy at L5-S1 and facet injections).

The respondents contend additional medical treatment is unreasonable and

unnecessary based on Dr. Simpson’s opinion.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript and the deposition of Dr. Justin Seale incorporated by reference.

The following witnesses testified at the hearing:  the claimant and the

adjuster, Charlotte Flanigan.

The claimant, age 32 (D.O.B. November 5, 1980), is a nurse (LPN).  She

injured her back on November 9, 2010, trying to maneuver a wheelchair-bound

patient through a doorway, (Tr. p. 22).  She experienced back and radiating right

leg pain.

The respondents sent the claimant to Dr. Waheed who prescribed

medication and physical therapy; Dr. Heiles who ordered an MRI scan; Dr. Simpson

who dismissed her complaints; Dr. Seale who recommended surgery (which was

controverted) and imposed a 20 pound weight limitation; then back to Dr. Simpson;

and finally to Dr. Cathey.

The claimant obtained a change of physician to Dr. Schlesinger who

prescribed epidural steroid injections, physical therapy and facet injections (also

controverted).

The claimant feels confident with Dr. Seale who spent more time with her

than the other physicians.  She would like to pursue his recommendations because
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she remains symptomatic with back and bilateral leg pain, depression, difficulty

sleeping and an inability to sit or stand for long periods of time or walk very far.

However, the claimant was able to continue working without medication on

a regular basis (Tr. p. 29-30, 34-35).  Three weeks prior to the hearing, the claimant

was promoted to office manager, an administrative position.  She will no longer be

responsible for patient care.

MEDICAL EVIDENCE

Dr. Waheed diagnosed bilateral paraspinal muscle spasm and prescribed

medication and physical therapy.

A December 20, 2010, MRI scan showed a “mild posterior central disc

herniation at L5-S1,” however Dr. Simpson opined the claimant was not a surgical

candidate in his report of January 7, 2011.  Dr. Simpson stated that the lumbar

spine nerve root provocation testing was negative and there was no herniated disc.

In a May 26, 2011, report, Dr. Simpson opined the claimant’s symptoms were

inconsistent with radicular pain.  In a September 21, 2011, report Dr. Simpson

disagreed with Dr. Seale’s recommendations.

Dr. Schlesinger, in his report of March 28, 2011, opined the claimant suffered

form L5-S1 degenerative changes and a bulging disc, right worse than left, with

some abutment of the right side of the thecal sac.  He recommended conservative

treatment with injections, medication and a TENS unit.  If conservative treatment

failed, he would recommend facet injections and myelogram/CT scan.  In his report

of July 29, 2011, Dr. Schlesinger stated the claimant was not a surgical candidate

but could benefit from facet injections or facet rhizotomy.

In his report of September 2, 2011, Dr. Seale opined the claimant’s objective

findings of mild stenosis at L5-S1 correlated with the claimant’s symptoms.  He

recommended a minimally invasive right L5-S1 decompression/laminotomy.  He



-4-

estimated the claimant would be off work three weeks and at maximum medical

improvement seven weeks after surgery.

Dr. Cathey, in his report of January 12, 2012, opined the claimant had no

radiculopathy, spasm, or stenosis.  Dr. Cathey stated the claimant had reached

maximum medical improvement as of November 9, 2010, had no permanent

impairment rating, and would not benefit from facet blocks or surgery.

In his deposition, Dr. Seale explained that the claimant’s MRI scan showed

L5-S1 degeneration, bulging and a small annular tear.  Dr. Seale agreed with Drs.

Cathey and Simpson that the claimant’s physical examination was unremarkable.

Dr. Seale recommends surgical decompression or chronic pain management to

treat the claimant’s stenosis, (Depo. p. 10).  He stated that the facet injection and

possible rhizotomy recommended by Dr. Schlesinger was not a permanent solution

to the claimant’s pain (Depo. p. 11-12, 21-22).  The epidural steroid injections are

designed to relieve pain associated with the annular tear (Depo. p. 13).  Left

untreated, the claimant’s annular tear could worsen into a disc protrusion (Depo.

p. 24).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately
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diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

In the case at bar, I find the claimant sustained a compensable injury,

aggravating pre-existing degenerative changes.  Conservative treatment has failed

to eliminate her symptoms.  Dr. Seale has recommended a surgical procedure with

an 80-90% success rate.  Given the choice of a lifetime of pain management or

surgery, I find Dr. Seale’s recommendation for additional treatment is reasonable

and necessary in connection with the compensable injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on November 9, 2010, at which time the claimant
sustained a compensable injury to the body as a whole.
Medical expenses and temporary total disability benefits were
paid until this claim was controverted.  The Medical Cost
Containment Division entered a Change of Physician Order on
March 8, 2011, from Dr. Simpson to Dr. Schlesinger.

2. The claimant has proven by a preponderance of the evidence
of record that Dr. Seale’s recommended treatment is
reasonable and necessary pursuant to Ark. Code Ann. §11-9-
508.

3. The respondents are directed to pay medical expenses within
thirty days of receipt pursuant to Rule 30.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


