
1Since Mr. James’ injury occurred in Fulton, Arkansas, a hearing in the normal course of
events would have been scheduled in Hope, Arkansas.  However, since Mr. James resides in
Shirley, Arkansas, and since a hearing in Little Rock was much closer to Mr. James’ home in
Shirley than a hearing in Hope would have been, the administrative law judge scheduled the
hearing in Little Rock for Mr. James’ convenience should he elect to appear at the hearing and
object to a dismissal.  However, Mr. James did not appear.   
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STATEMENT OF THE CASE

This matter comes on for consideration of the

respondents’ motion to dismiss for failure to prosecute.  A

hearing was conducted in this matter on July 17, 2012, in

Little Rock, Arkansas.1  The respondents were represented by

Attorney Eric Newkirk.  The claimant did not appear at the

hearing.  The record consists of the transcript of the

July 17, 2012, hearing and the exhibits contained therein.

DISCUSSION
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Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearing set thereon.  As indicated above, Attorney Eric

Newkirk appeared at the hearing on behalf of the respondent.

Although Mr. James did not appear at the hearing, I

note that the Certificate of Service attached to the

respondents’ motion indicates that the motion was mailed to

Mr. James at the same address in the Commission’s file where

I mailed my certified letters. (R. Exh. 1 p. 4) I addressed

a letter to Mr. James on May 21, 2012, by certified mail

seeking a response within fifteen days to the motion to

dismiss. (Comm. Exh. 1 p. 6) Postal records indicate that

Lori James signed for that certified letter on or about

May 25, 2012. (Comm. Exh. 1 p. 4) When I did not receive any

written objection from Mr. James within fifteen days, my

office set this matter for a hearing on July 17, 2012, by

sending a Notice Of Hearing by certified mail on June 11,

2012. (Comm. Exh. 1 p. 2) Postal records indicate that Lori

James signed for this certified letter on June 19, 2012. 
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Under these circumstances, I find that Mr. James had

reasonable notice of both the motion to dismiss and the

hearing set on that motion. 

Issue 2: Dismissal For Failure To Prosecute

The hearing record indicates that a claim was filed at

the Commission on Mr. James’ behalf no later than

October 24, 2011. (R. Exh. 1 p. 6) The respondents filed

their motion to dismiss for failure to prosecute

approximately seven months later in May of 2012. (Comm. Exh.

1 p. 6) After considering the respondents’ motion, and the

claimant’s lack of response thereto, I find on this record

that the claimant has failed or refused to prosecute his

claim.  Consequently, I find that the respondent’s pending

motion to dismiss should be, and hereby is, granted.  This

dismissal shall be without prejudice to refiling within the

appropriate limitations period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


