
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G104519

E. LEON JACKSON, EMPLOYEE CLAIMANT

O’REILLY AUTOMOTIVE, INC., EMPLOYER RESPONDENT

THE HARTFORD C/O GALLAGHER

BASSETT SERVICES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 19, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in El Dorado, Union County, Arkansas.

Claimant was represented by HONORABLE F. MATTISON THOMAS, III,

Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE CURTIS L. NEBBEN,

Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 24, 2012, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on May 17,

2012, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including February 24, 2011.

3) On February 24, 2011, the claimant sustained a compensable

left knee injury.

4) Claimant’s compensation rates are $255.00 per week for

temporary total disability and $191.00 per week for permanent

partial disability.

5) As of August 2, 2011, the claimant had a 10% impairment to the

lower extremity.  (T. p. 35, lines 11-23)

6) All issues related to permanent impairment are reserved.  (T. p.

35, lines 19-23)

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to medical expenses after

August 2, 2011.

2) Whether the claimant is entitled to temporary total disability

benefits from October 3, 2011, through January 3, 2012, plus

attorney’s fees.

At the full hearing, claimant contended that on February 24, 2011, while

working for the respondents and performing the essential and necessary

duties of his job, that he was kicked by a coworker which resulted in torn

cartilage in his left knee.  The claimant has not received benefits or

reimbursement for surgery and medical care.  Claimant contends entitlement

to medical treatment after August 2, 2011, and temporary total disability

benefits from October 3, 2011, through January 3, 2012, plus attorney’s fees.

Respondents contended at the full hearing that the claimant sustained
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a compensable injury to his left knee on February 24, 2011, and that medical

expenses were paid through August 2, 2011.  On August 2, 2011, claimant

was released and given a 10% permanent anatomical rating, which is in the

process of being paid.  Respondents contended at the full hearing that

suitable work was provided for the claimant, therefore he is not entitled to

temporary total disability benefits.  That the major cause for any medical

treatment and disability after August 2, 2011, is degenerative for which the

claimant is not entitled to benefits.

DISCUSSION

The claimant, age 73, worked as a “counter salesman” for the

respondent employer on February 23, 2011.  On February 23, 2011, the

claimant sustained a stipulated compensable left knee injury.  The claimant

testified that prior to his February 2011 stipulated compensable left knee

injury, he had had one other time in his life where he had left knee problems.

The claimant testified that in 1994 he had a piece of torn ligament in his left

knee that was taken out.  The claimant testified that after the ligament was

taken out of his left knee in 1994 he went back to work in two or three days

and never had any problems with his left knee between 1995 and February of

2011.

Following his February 23, 2011, stipulated compensable left knee, the
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claimant testified that he continued to have problems and finally saw a

physician at SAMA Healthcare on March 11, 2011.  (Cl. Ex. 1, p. 1)  The

claimant testified that he ultimately was referred to Dr. Kenneth Gati, an

orthopedic in El Dorado, Arkansas.  The claimant testified that Dr. Gati first

saw him on March 28, 2011, and gave him a brace and shots in his knee.  The

medical reports from Dr. Gati from April 29, 2011, indicates the claimant had

a tear in his medial meniscus and recommended steroid injections.  The

medical reports indicate the claimant did have steroid injections in his left

knee but that the injections did not help.  W ith no relief from the steroid

injections, the claimant underwent a left knee arthroscopic partial medial and

lateral meniscectomies surgery which was performed on June 2, 2011.  (Cl.

Ex. 1, p. 10)  The claimant testified that the June 2011 arthroscopic surgery

on his left knee did not help.  (T. p. 14, lines 19-24)

With no relief from the June 2011 arthroscopic surgery on his left knee,

the claimant underwent a total knee replacement for the left knee on

October 3, 2011.  The claimant testified that the left total knee replacement

surgery was not paid for by his employer’s workers’ compensation.  The

claimant testified that he was off work from the date of his total left knee

replacement on October 3, 2011, through January 3, 2012.  The claimant

testified that he returned back to work for the respondent employer on

January 10, 2012.  Following the claimant’s total left knee replacement in



E. LEON JACKSON - G104519 -5-

October of 2011, Dr. Gati recommended the claimant have outpatient therapy

and home exercises.  Dr. Gati in his November 30, 2011, report stated, “I will

give him a release to go back to work starting the 2nd of January.   (Cl. Ex. 1,

p. 22)

The claimant contends that as a result of his stipulated compensable

left knee injury he is entitled to all associated medical treatment, including but

not limited to the October 3, 2011, total knee replacement, temporary total

disability benefits from October 3, 2011, through January 3, 2012, plus

attorney’s fees.  Respondents contend the claimant is not entitled to the

additional medical treatment now being requested by the claimant nor is the

claimant entitled to temporary total disability benefits from October 3, 2011,

through January 3, 2012.

ADJUDICATION

Arkansas Code Annotated § 11-9-508(a) mandates that an employer

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

What constitutes reasonably necessary medical treatment is a question of fact

for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 523 (1999).  The claimant has the burden of proof by a

preponderance of the evidence that he is entitled to additional medical
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treatment.  After reviewing the evidence in this case, impartially, without giving

the benefit of the doubt to either party, I find the claimant has met his burden

of proof.

The respondents contended at the full hearing that the “major cause” for

any medical treatment and disability after August 2, 2011, is due to a

degenerative condition for which the claimant is not entitled to benefits.  It is

important to note that “major cause” is not a necessary burden for the claimant

to overcome with regard to additional medical treatment or temporary total

disability benefits.  Under Arkansas Workers’ Compensation Law, an

employer takes the employee as he finds him, and employment circumstances

that aggravate preexisting conditions are compensable.  Heritage Baptist

Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Here, the

respondents rely primarily on Dr. Gati’s August 2, 2011, report wherein he

states, “I have discussed with him at this point I believe most of his pain is just

related to osteoarthritis in his knee.”  (RX 1, p. 38)  Dr. Gati in his deposition

found at Joint Exhibit No. 1 again reiterates his position with regard to the

claimant’s degenerative condition being the reason for the left total knee

replacement.  However, one cannot disregard the fact that the claimant did not

need any medical treatment to his left knee between 1995 through February

of 2011 when he sustained the stipulated compensable left knee injury.  The

claimant was asymptomatic with regard to his knee for over 15 years before
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the stipulated compensable event.  Only after the claimant sustained his

stipulated compensable left knee injury in February of 2011 did he have the

need for arthroscopic knee surgery followed by a left total knee replacement.

The claimant credibly testified that his left knee pain never improved after his

stipulated compensable left knee injury in February of 2011 until he had the

left total knee replacement.  Dr. Gati’s testimony in his August 1, 2012,

deposition was tell ing when he stated he could not say yes or no with regard

to whether the claimant’s total knee replacement followed the traumatic injury

to his knee:

A His knee replacement followed a traumatic injury to his

knee, but I can’t say that his knee replacement was ever related

to his traumatic injury.  You’ve asked me over and over and I

cannot say within a medical degree of certainty that the traumatic

injury caused him to have a knee replacement.

Q You cannot say yes and you cannot say no?

A Correct.

Q And so we’re left to rely on Mr. Jackson’s history and his

explanation of what caused him the pain and when it started to

explain what happened?

A I would leave it at that, yes.

(Depo. p. 24, lines 9-21)

My review of the medical records and the claimant’s testimony lead this

examiner to find that the claimant’s October 3, 2011, left total knee

replacement was reasonable, necessary, and related to his stipulated



E. LEON JACKSON - G104519 -8-

compensable left knee injury of February 23, 2011.  The evidence now before

the Commission leads this examiner to find that the traumatic knee injury of

February 23, 2011, at the very least aggravated the claimant’s preexisting

degenerative condition which resulted in the need for the left total knee

replacement on October 3, 2011.  I find that the claimant has proven by a

preponderance of the evidence that all medical treatment contained in the

record herein, including but not limited to the left total knee replacement of

October 3, 2011, is reasonable, necessary, and related to his stipulated

compensable injury of February 23, 2011.  Therefore, I find that the

respondents are responsible for all medical treatment contained in the record

herein related to the claimant’s left knee pursuant to Commission Rule 99.30.

Clearly, the claimant did not need any medical treatment to his left knee until

he sustained the traumatic acute compensable event of February 23, 2011.

The claimant has requested temporary total disability benefits from

October 3, 2011, through January 3, 2012.  An employee who suffers a

compensable scheduled injury is entitled to benefits for temporary total

disability during his healing period or until he returns to work, whichever

occurs first.  Ark. Code Ann. § 11-9-521(a).  Wheeler Construction v.

Armstrong, 73 Ark. App. 146, 41 S.W .3d 822 (2001).  The healing period

continues until the underlying condition has become stable, the employee  is

as far restored as the permanent character of his injury will permit, and there
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is nothing further in the way of treatment that will improve his condition.

Whether the healing period has ended is a question of fact.

The parties have stipulated the claimant sustained a compensable left

knee injury on February 23, 2011.  Further, I have found that the claimant’s

October 3, 2011, left total knee replacement surgery was reasonable,

necessary, and related to the claimant’s stipulated compensable injury.  The

evidence shows that the claimant did not return to work and was still within his

healing period during the period of October 3, 2011, through January 3, 2012.

Therefore, the claimant has proven by a preponderance of the evidence that

he remained within his healing period and did not return to work for the period

of temporary total disability requested by the claimant, October 3, 2011,

through January 3, 2012.  Therefore, I find the claimant has proven by a

preponderance of the evidence that he is entitled to temporary total disability

benefits for his stipulated scheduled injury for the period requested,

October 3, 2011, through January 3, 2012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby
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made in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he is entitled to all medical treatment contained in the record

herein related to his stipulated compensable left knee injury.  I

find that all medical treatment contained in the record herein

related to the claimant’s left knee, including but not limited to the

October 3, 2011, left total knee replacement are reasonable,

necessary, and related to the claimant’ stipulated compensable

left knee injury of February 23, 2011.  Therefore, respondents

are responsible for all medical treatment contained in the record

herein for the claimant’s left knee pursuant to Commission Rule

99.30 forthwith.

4) The claimant has proven by a preponderance of the evidence

that he remained within his healing period and did not return to

work for the period of October 3, 2011, through January 3, 2012.

Therefore, I find the claimant has proven by a preponderance of

the evidence that he is entitled to temporary total disability

benefits from October 3, 2011, through January 3, 2012, due to

his compensable left knee injury.

5) Respondents have controverted all benefits sought herein, and

claimant’s attorney, Honorable F. Mattison Thomas, III, is entitled

to the maximum statutory attorney’s fees on all indemnity

benefits  awarded herein.

AWARD

The claimant has proven by a preponderance of the evidence that he

is entitled to temporary total disability benefits from October 3, 2011, through

January 3, 2012, related to his compensable left knee injury.  Claimant has

proven by a preponderance of the evidence that all medical treatment related
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to his left knee contained in the July 24, 2012, full hearing record was

reasonable, necessary, and related to his stipulated compensable left knee

injury of February 23, 2011.  Therefore, all medical treatment contained in the

record herein related to the claimant’s left knee is the respondents’

responsibility pursuant to Commission Rule 99.30

Respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.

Claimant’s attorney, Honorable F. Mattison Thomas, III, is hereby

awarded the maximum statutory attorney’s fees on all benefits award herein,

pursuant to Ark. Code Ann. § 11-9-715.

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann.

§ 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


