
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CAROLYN JACKSON, EMPLOYEE CLAIMANT

PULASKI COUNTY SPECIAL SCHOOL DISTRICT,
EMPLOYER RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED JUNE 20, 2012 

Hearing before Administrative Law Judge Elizabeth W. Hogan on March 22, 2012,
at Little Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. Phillip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Mr. David B. Simmons, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 3 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

permanent total disability benefits and attorney’s fees. 

At issue is whether or not the claimant is entitled to wage loss based on

scheduled injuries pursuant to Ark. Code Ann. §11-9-519, §11-9-522; whether or

not the  Second  Injury  Fund  has  liability pursuant to Ark. Code Ann. §11-9-525;

and  the Death and Permanent Total Disability Trust  Fund’s  liability  pursuant  to

Ark. Code Ann. §11-9-502.
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After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

26, 2007, at which time the claimant sustained bilateral scheduled injuries to the

lower extremities at a compensation rate of $117.00.  Medical expenses, temporary

total disability benefits and ratings of 17% to the right leg (based on Dr. Nguyen’s

report of February 12, 2008) and 7% to the left leg (based on Dr. Nguyen’s report

of December 10, 2008) have been accepted.  The claimant has received Social

Security Disability benefits since 2002.

The claimant contends that due to her age (D.O.B. May 31, 1953), education

(11th grade) and work history (manual labor and factory work), she is permanently

and totally disabled.

Respondents No. 1 contend that all appropriate benefits had been paid and

the claimant was not entitled to wage loss based on scheduled injuries.

Respondent No. 2, the Second Injury Fund, contends the claimant’s injuries

are scheduled, and she is not entitled to permanent and total disability benefits.

Her pre-existing conditions have not combined with her compensable injury to

cause disability.

Respondent No. 3, the Death and Permanent Total Disability Trust Fund

(Trust Fund), defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.
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The claimant was the only witness to testify at the hearing.  A summary of the

claimant’s history of injury and medical treatment appears in the July 22, 2009,

Opinion.

The claimant, age 58, has an 11th grade education (two credits shy of

graduating) and  training in barber college, although she has never worked in that

profession.  Her work history includes a factory job with Stone Container as a bag

feeder and puller, requiring prolonged standing and lifting.  She also worked for

Maybelline and Timex, performing assembly line work which was hand intensive.

The claimant cannot type or use a computer.  She receives Social Security

Disability benefits ($1,200.00 per month) and two pensions (Stone Container

$247.00 per month and through her deceased husband a $147.00 per month

pension), (Tr. p. 29).

The claimant’s health history includes high blood pressure, high cholesterol,

diabetes, Hepatitis C, sleep apnea, osteoporosis, bilateral shoulder pain (fractured

right shoulder in an MVA), back and bilateral leg pain (from Stone Container),

carpal tunnel syndrome (from Stone Container), thyroid problems and a blood

disorder.  (Tr. p. 12, 18-20, 26-36, 41-42).  The claimant has never had surgery (Tr.

p. 42-43).

The claimant worked for the respondent employer for six years while drawing

Social Security, (Tr. p. 11-12).  On April 26, 2007, the claimant injured both legs in

a compensable accident.  She worked four hours a day as a cook and server for the

respondent employer.  After the injury, she returned to work in August, 2008, and

was able to perform her regular job, with frequent breaks and using a cart to hold

items (Tr. p. 16).  She testified her job was easy to perform (Tr. p. 8, 15, 23-25).

The claimant was terminated after a leave of absence for non-compensable medical

problems, (Tr. p. 26, 45-47).
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Three years later, the claimant worked for Pathfinder for two months,

supervising school children on a bus.  She had to quit because of her diabetes,

back, and knee problems, (Tr. p. 16, 35-36).

The claimant lives with family who help with chores but she is able to drive,

cook and shop.  She takes medication for her illnesses.

MEDICAL EVIDENCE

The claimant has received treatment for neck and radiating upper extremity

pain, diabetic neuropathy, back and radiating lower extremity pain, sleep apnea,

headaches, swelling in her lower extremities, high blood pressure, diabetes,

bilateral carpal tunnel syndrome, Hepatitis C, osteoporosis and bilateral

degenerative joint disease of the knees.

On April 26, 2007, the claimant slipped and fell at work injuring her right

ankle and left knee.  She was diagnosed with a partial tear of a tendon in the right

ankle and assessed a 17% rating.  She was also diagnosed with meniscal tears in

the left knee superimposed upon pre-existing arthritis and assessed a 7% rating.

She returned to work at light duty in October, 2007, after conservative treatment.

Dr. Nguyen released her from his care on October 14, 2008.

Since the last hearing in 2009, the claimant has received Synvisc injections

to treat bilateral arthritis in the knees (see Dr. Nguyen’s report of April 8, 2011).

According to the claimant’s testimony, these injections provide relief for several

months at a time (Tr. p. 13).  The claimant is also taking pain medication prescribed

by Dr. Garlapati for neck, back, bilateral knee and bilateral ankle pain.  The swelling

in her legs has never been causally related to the compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the
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Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage loss on a

case-by-case basis.  Factors to be considered in assessing wage loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the worker’s future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles  Wilson, 2011 Ark. App.  219,       S.W.3d       (2011).  The award of wage

loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

At the time of the claimant’s compensable scheduled injuries she was

receiving Social Security Disability benefits for multiple health problems.  She

described her job as easy and only worked four hours a day.  Afer conservative

treatment, she returned to work and was accommodated with light duty which she

was able to perform, (see Dr. Nguyen’s report of August 1, 2007).  The claimant

took a leave of absence for non-compensable health reasons and apparently did

not return to work when the leave expired, so her employment was terminated.

Three years later, she took a part-time job supervising children on a school bus but

quit because walking up and down the stairs of the bus aggravated her arthritic

knees.
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Although not argued by the respondents, I find the claimant’s compensable

injuries were not the major cause of her disability.  She was able to return to work

following her injury.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 26, 2007, at which time the claimant sustained
bilateral scheduled injuries to the lower extremities at a
compensation rate of $117.00.  Medical expenses, temporary
total disability benefits and ratings of 17% to the right leg
(based on Dr. Nguyen’s report of February 12, 2008) and 7%
to the left leg (based on Dr. Nguyen’s report of December 10,
2008) have been accepted.  The claimant receives Social
Security Disability benefits.

2. The claimant has failed to prove that the compensable injury
is the major cause of her disability, Ark. Code Ann. §11-9-
102(F)(ii)(a)(b).

3. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

This claim for disability benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                            
ELIZABETH W. HOGAN   
Administrative Law Judge


