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THOMAS HATFIELD, Employee  CLAIMANT

O’REILLY AUTOMOTIVE, INC., Employer  RESPONDENT

GALLAGHER BASSETT SERVICES, TPA RESPONDENT

OPINION FILED JULY 18, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On June 27, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 12, 2012, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on August 18,

2011.

3.   Claimant sustained a compensable injury to his right shoulder on August 18,

2011.

4.   Respondent paid medical through January 28, 2012.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s neck.

2.   Claimant’s entitlement to additional medical treatment.
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3.   Temporary total disability benefits from October 22, 2011 through a date yet to

be determined.

4.   Attorney fee.

At the time of the hearing claimant withdrew compensability of an injury to his neck

as an issue.  In addition, claimant also clarified that he was requesting temporary total

disability benefits from October 12, 2011 through May 1, 2012.  

The claimant contends that he injured his right shoulder when he fell at work on

August 18, 2011.  He contends he is entitled to additional medical treatment, temporary

total disability from October 12, 2011 through May 1, 2012, and an attorney fee. 

The respondents admit claimant sustained a compensable injury to his right

shoulder on August 18, 2011.  All authorized, reasonable, and necessary medical

expenses were paid through January 28, 2012.  Claimant sustained injuries to his right

shoulder in a motor vehicle accident in February 2011.  Respondents contend that the

injuries sustained while in their employment were merely a temporary aggravation of a

preexisting condition and that the claimant is entitled to no additional benefits.  With

respect to claimant’s request for temporary total disability benefits, respondent contends

that claimant was offered work within his restrictions which he refused; therefore, he is not

entitled to those benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 12, 2012, and contained in a pre-hearing order filed that same date,
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are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder injury.

This includes the surgical procedure which has been recommended by Dr. Cox.

3.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits from October 12, 2011 through May 1, 2012.

FACTUAL BACKGROUND

The claimant is a 36-year-old man who began working in August 2002 for the

respondent in retail sales in one of its Fayetteville stores.  Less than one year after he

began working for the respondent claimant moved from retail sales to installer sales.  

In February 2011 the claimant was involved in a serious motor vehicle accident

which resulted in him being taken to the emergency room at Washington Regional Medical

Center.  Claimant underwent an extensive trauma work up for various injuries to his head,

face, and chest.  Claimant was diagnosed as suffering from multiple injuries including a

linear skull fracture, acute epidural hematoma, occipital condyle fracture, scalp lacerations,

and cervical spine fractures.  In addition, claimant also had complaints involving his right

shoulder for which he was evaluated by Dr. Coker.  

In a report dated February 22, 2011, Dr. Coker diagnosed claimant as suffering from

an AC joint separation.  Dr. Coker’s medical report indicates that he and the claimant

discussed surgery, but Dr. Coker noted that it was possible that claimant’s condition would

heal and he would not need surgery at all.  Therefore, at that point in time Dr. Coker chose

to treat claimant conservatively.

Claimant returned to Dr. Coker on March 29, 2011.  Dr. Coker’s notes indicate that

claimant’s condition had improved and that he was requesting to be allowed to return to

work.  Dr. Coker indicated that claimant could return to light duty with a restriction of
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“whatever pain tells him.”  Dr. Coker noted that a determination could be made in the future

as to how much of claimant’s problems were caused by his shoulder versus his cervical

spine once he had been taken out of the cervical collar by his treating physician.

Apparently claimant did not return to Dr. Coker subsequent to the evaluation on March 29,

2011.  Claimant did return to work for the respondent and was moved from installer sales

to retail sales.  In addition, claimant was transferred from a store in Fayetteville to a store

in Springdale.  The parties have stipulated that claimant suffered a compensable injury to

his right shoulder on August 18, 2011 when claimant tripped on a floor mat behind a

counter and fell, landing on his right shoulder.

Following this compensable injury claimant sought medical treatment that day from

the emergency room at Northwest Medical Center in Springdale.  Claimant was diagnosed

as suffering from right shoulder pain and was provided medication and instructed to

receive follow-up care from his primary physician.  

Respondent subsequently referred claimant to Dr. Moffitt for additional treatment.

In a report dated September 13, 2011, Dr. Moffitt diagnosed claimant’s condition as a

shoulder strain superimposed on a chronic AC separation.  He prescribed claimant

medication and allowed him to continue to work without restrictions.  

Claimant returned to Dr. Moffitt on October 7, 2011, and he notes in his report of

that date that claimant’s condition was not any better.  He also notes that at that time

claimant was complaining of numbness in the fingers of his right hand.  Dr. Moffitt placed

restrictions on the claimant of no lifting, pushing, pulling with more than 10 pounds of

force.  He also indicated that claimant should avoid overhead work and should be allowed

to sit on an as-needed basis.

The medical records indicate that claimant sought medical treatment from the

emergency room at Washington Regional Medical Center on two occasions in October

2011 for complaints of right shoulder pain.  Claimant again returned to Dr. Moffitt on
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October 21, 2011 with complaints of shoulder pain.  Based upon the fact that claimant was

not getting any better, Dr. Moffitt recommended that claimant be referred to Dr. Cox, a

shoulder specialist.  He also noted that claimant could continue working with his same

restrictions.

Claimant was evaluated by Dr. Cox on November 21, 2011.  Dr. Cox diagnosed

claimant as suffering from an AC joint separation and recommended that he undergo a

surgical procedure.

Respondent accepted claimant’s injury as compensable and paid claimant medical

benefits through January 28, 2012.  Claimant has filed this claim contending that he is

entitled to additional medical treatment for his compensable right shoulder injury.  In

addition, he also seeks payment of temporary total disability benefits from October 12,

2011 through May 1, 2012.

 

ADJUDICATION

Claimant contends that he is entitled to additional medical treatment for his

compensable right shoulder injury.  Under Arkansas workers’ compensation law, an

employer takes the employee as he finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Heritage Baptist Temple v. Robison,

82 Ark. App. 460, 120 S.W. 3d 150 (2003).  An aggravation of a pre-existing non-

compensable condition by a compensable injury is in itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W. 3d 336 (1999).

Here, the respondent acknowledges that the fall on August 18, 2011 aggravated

claimant’s pre-existing condition to his right shoulder.  However, respondent contends that

this aggravation was a temporary aggravation and that claimant is entitled to no additional

medical treatment for that temporary aggravation.  

After my review of the evidence, I do not find that the aggravation to claimant’s right
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shoulder was temporary and that claimant has returned to his pre-injury state.  To the

contrary, the evidence indicates that claimant’s current medical condition is the result of

the aggravation and has resulted in his need for medical treatment.

As previously noted, there is no question that this claimant suffered from a pre-

existing injury to his right shoulder.  That injury was serious enough that claimant had

discussed surgery with his treating physician, Dr. Coker.  However, surgery had not been

performed and it does not appear that claimant had sought any additional medical

treatment from Dr. Coker since the time of the evaluation on March 29, 2011.  

Furthermore, while there was testimony at the hearing regarding complaints

claimant made regarding his shoulder both before and after the fall in August 2011, there

again is no question that claimant had a pre-existing condition and that he suffered an

aggravation as a result of the fall in August 2011.  The question is whether claimant’s need

for continued medical treatment is a result of the aggravation or whether the aggravation

was temporary in nature and claimant’s current medical condition is a result of the pre-

existing condition.

After my review of the evidence, I find that claimant’s current medical condition is

a result of the continued aggravation resulting from the fall on August 18, 2011.  First, I

note that the opinion of respondent’s own chosen treating physician, Dr. Moffitt, does not

support a finding that claimant’s condition was only a temporary aggravation which has

now resolved.  In his initial report of September 13, 2011, Dr. Moffitt indicated that his

diagnosis was a shoulder strain superimposed on a chronic AC separation.  Dr. Moffitt

attempted to treat claimant conservatively and without restrictions, but when claimant’s

complaints continued he placed restrictions on claimant’s ability to work and when this

treatment did not improve claimant’s condition Dr. Moffitt referred claimant to Dr. Cox for

further treatment.  There is no indication in any of Dr. Moffitt’s records that claimant

suffered only a temporary aggravation which had resolved as of the time of his referral to
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Dr. Cox.

Similarly, Dr. Cox’s medical records do not indicate that claimant suffered a

temporary aggravation and that his need for additional medical treatment is the result of

the shoulder injury from the motor vehicle accident.  To the contrary, it is the opinion of Dr.

Cox that claimant’s condition is causally related to the fall in August 2011.

In my opinion, the most relevant evidence relating to this issue is the x-ray report

of claimant’s right shoulder taken at the emergency room on October 17, 2011.  That x-ray

report indicates that the x-rays taken that day were compared to the x-rays which were

taken on February 17, 2011, shortly after the claimant’s motor vehicle accident.  That x-ray

report indicates that claimant’s shoulder separation has increased since the time of the

prior examination.  

Three views of the right shoulder are compared to
02/17/11.  Severe dislocation of the right acromio-
clavicular joint is demonstrated with increased
separation since the prior examination.

***
IMPRESSION: 

Severe AC joint dislocation with increased displace-
ment compared to prior examination. (Emphasis
added.)

Thus, regardless of claimant’s complaints at work both before and after August 2011

the x-ray report indicates that claimant’s condition is worse after the August 18, 2011 fall

than it was after the motor vehicle accident in February 2011.

In short, I find that claimant has met his burden of proving by a preponderance of

the evidence that he is entitled to additional medical treatment for his compensable right

shoulder injury.  While claimant did suffer from a pre-existing injury to his right shoulder

for which surgery was discussed, the parties have stipulated that claimant suffered an

injury to his right shoulder as a result of a fall at work on August 18, 2011.  There is no
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indication that this injury was a temporary aggravation of claimant’s pre-existing condition

which has resolved.  To the contrary, it is the opinion of Dr. Moffitt that claimant continues

to need medical treatment for that compensable injury and this resulted in his referral of

claimant to Dr. Cox.  In addition, an x-ray report from October 17, 2011 indicates that when

compared to a prior x-ray report following claimant’s motor vehicle accident, that claimant’s

AC joint separation has increased.  Based upon this evidence as well as the opinion of Dr.

Cox, I find that claimant has met his burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment for his compensable right shoulder injury.

This includes the surgical procedure recommended by Dr. Cox.

The next issue for consideration involves claimant’s contention that he is entitled

to temporary total disability benefits beginning October 12, 2011 and continuing through

May 1, 2012.  Following his injury in August 2011 claimant was initially returned to work

by Dr. Moffitt without restrictions.  Dr. Moffitt subsequently placed restrictions on the

claimant’s ability to work and claimant did return to work for respondent within those

restrictions.  On or about October 11, 2011, claimant was terminated by the respondent

for failing to call respondent and indicate that he would not be at work.  The evidence at

the hearing indicates that claimant has had problems with attendance for some period of

time.

In order to be entitled to temporary total disability benefits for an unscheduled injury,

claimant has the burden of proving by a preponderance of the evidence that he remains

within his healing period and that he suffered a total incapacity to earn wages. Arkansas

State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392

(1981).  Here, while claimant may have remained within his healing period subsequent to

October 12, 2011, I find that claimant has failed to prove by a preponderance of the

evidence that he suffered a total incapacity to earn wages.  In his report of October 7,

2011, Dr. Moffitt indicated that claimant could return to work with restrictions.  In fact,
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claimant did return to work for the respondent with those restrictions until he was

terminated for failing to call and indicate that he would not be present at work.  In a

subsequent report dated October 21, 2011, when Dr. Moffitt referred claimant to Dr. Cox,

he again indicated that claimant could continue to work with the same restrictions.  

I also note that following his termination claimant admitted that he applied for

unemployment compensation benefits and admitted that in doing so he signed

documentation that he was ready, willing, and able to work.

Finally, I also note that claimant became employed as of May 1, 2012 at Eton

Marketing.  Claimant obtained employment with Eton even though there had been no

change in the work restrictions imposed upon him by Dr. Moffitt.

In short, in order to be entitled to temporary total disability benefits claimant must

prove by a preponderance of the evidence that he suffered a total incapacity to earn

wages.  Here, claimant was released by Dr. Moffitt to return to work with restrictions which

he did until he was terminated for failing to call the respondent and indicated that he would

not be at work.  I find insufficient evidence that claimant was totally incapacitated from

earning wages from October 12, 2011 through May 1, 2012.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder injury.

This includes the surgical procedure which has been recommended by Dr. Cox.  Claimant

has failed to prove by a preponderance of the evidence that he is entitled to temporary

total disability benefits from October 12, 2011 through May 1, 2012.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been
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awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $551.35.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


