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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by ERIC NEWKIRK, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 14, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 11, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his back/spine on July 17,

2009.

4.   The claimant was earning an average weekly wage of $340.00 which would

entitle him to compensation at the weekly rates of $227.00 for total disability benefits and

$170.00 for permanent partial disability benefits.

At the time of the hearing the parties changed the stipulated date of injury from July
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17, 2009 to “on or about July 17, 2009.”

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to surgery as recommended by Dr. Blankenship.

The claimant contends that his authorized treating physician, Dr. Blankenship, has

recommended surgery for claimant’s compensable injury and that he is entitled to payment

for same.

The respondents contend that the proposed anterior lumbar enterbody fusion at the

L5-S1 level is not reasonably necessary medical treatment.  Claimant’s prior treating

physician, Dr. Knox, indicated that surgery was not warranted and the proposed fusion was

denied when submitted for certification to Conventry.  Furthermore, claimant has a number

of other health issues and prior back/spine abnormalities which make the proposed fusion

unlikely to be beneficial to the claimant and as such is thereby not reasonably necessary

medical treatment.  Additionally, the claimant continues to be a smoker, something which

all treating physicians have indicated needs to be stopped for at least six weeks prior to

any fusion/surgery.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 11, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment as recommended by Dr. Blankenship.  This
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includes surgery on claimant’s lumbar spine.

FACTUAL BACKGROUND

The claimant is a 51-year-old man who began working for respondent in early 2008.

Claimant began working for the respondent as an assistant manager and within a couple

of months decided to work in customer service instead.  Claimant’s job duties for the

respondent included stocking shelves, unloading trucks, unloading materials, helping

customers, day-to-day store maintenance, and installing batteries.  The claimant had a

prior injury to his lumbar spine following an injury in May 2002.  After some initial medical

treatment, claimant was diagnosed as suffering from a herniated disc at the L5-S1 level

and underwent surgery which was performed by Dr. Knox on July 31, 2002.  Following that

surgical procedure the claimant was eventually released to return to work with a 5%

impairment rating and work restrictions.  Claimant subsequently asked for and received

a full work release from his treating physicians.  

Claimant suffered an admittedly compensable injury while working for respondent

on or about July 17, 2009.  At that time the claimant felt a “crunch, and a pop, and a sharp

pain in my back” while he was helping move oil shelves.  Claimant testified that he

completed his work that day and was sore.  He testified that after he went home and began

to sit his back pain continued to worsen.  Claimant initially sought medical treatment from

his family physician, Dr. Stallcup on July 20, 2009.  Dr. Stallcup provided claimant with

medication and recommended that claimant undergo an MRI scan.  After some

conservative treatment the claimant was returned to Dr. Knox who in a report dated

November 13, 2009 indicated that he suspected the claimant had a free fragmented disc

at the L4-5 level which was causing severe neural foraminal encroachment.  As a result,

Dr. Knox ordered an CT lumbar myelogram.  This test was performed on December 10,

2009, and it confirmed a disc bulge at the L4-5 level and a minimal disc bulge at the L3-4
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level.  

Following the CT lumbar myelogram, Dr. Knox referred claimant to Dr. Ennis for a

series of injections and to Dr. Brooks for pain management.  When this treatment did not

alleviate claimant’s condition, Dr. Knox discussed surgery with claimant as reflected in his

report of February 24, 2010.  Before surgery could be performed Dr. Knox referred

claimant to Dr. Back for a psychological assessment.  In a report dated April 29, 2010, Dr.

Back noted that claimant was a good candidate for surgical release and indicated that

claimant’s testing actually indicated that under reported his symptoms.  

In a report dated May 6, 2010, Dr. Knox noted that it had been approximately one

year since the time of claimant’s injury.  After extensive conservative treatment he

indicated that he had nothing else to offer short of a fusion at the L4-5 level.  

At this point in time it appears that claimant’s surgery was scheduled on three

separate occasions but was postponed for various reasons.  First, the claimant was

involved in a motor vehicle accident and during a CT scan of his cervical spine a mass was

discovered in his thyroid.  As a result, claimant underwent a surgical procedure to remove

that mass on July 2, 2010.  The medical records indicate that claimant’s surgery was

subsequently postponed because of claimant’s low pulse rate and a low platelet count

most recently on December 27, 2010.  As a result, in a report dated January 5, 2011, Dr.

Knox indicated that he no longer believed surgery would be in claimant’s best interest.

Following this opinion of Dr. Knox, claimant filed for and received a change of

physician to Dr. Blankenship.  Dr. Blankenship has recommended that claimant undergo

surgery on his lumbar spine for his compensable low back injury.

Claimant has filed this claim contending that he is entitled to additional medical

treatment as recommended by Dr. Blankenship; specifically, surgery.

ADJUDICATION
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Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment and that the medical treatment is reasonable and

necessary.  Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W. 2d 445 (2005);

Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment as recommended by Dr.

Blankenship.  This finding is based primarily on the opinion of Dr. Blankenship which I find

to be credible and entitled to great weight.

First, I believe is it important to note that claimant’s original treating physician, Dr.

Knox, had recommended that claimant undergo surgery on his lumbar spine.  That

proposed surgery was postponed on three occasions due to the excision of a thyroid mass,

a low pulse rate, and finally a low platelet count on December 27, 2010.  It appears from

a review of Dr. Knox’s report of January 5, 2011 that his decision to no longer recommend

surgery on claimant’s lumbar spine is not because that surgery is not reasonable and

necessary, but rather because of these other issues such as a low pulse rate and low

platelet count.

Since claimant was last seen by Dr. Knox, he has been evaluated by Dr.

Blankenship and has undergone an additional MRI scan.  Thus, Dr. Blankenship’s opinion

is based upon a more recent test than was available to Dr. Knox at the time of claimant’s

last evaluation with him.  Because Dr. Blankenship has the advantage of having reviewed

more recent test results than that of Dr. Knox, I find under the circumstances presented

that Dr. Blankenship’s opinion is entitled to great weight.  While Dr. Blankenship has not

specifically addressed claimant’s low pulse rate and/or his low platelet count, one would

certainly expect that Dr. Blankenship would evaluate those conditions prior to performing

the recommended surgery.
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In reaching this decision I am also aware of two peer review reports submitted by

the respondent denying the requested surgical procedure as not reasonable and

necessary.  I have assigned little weight to these medical reviews since they were both

conducted by physicians who have not evaluated the claimant as has Dr. Blankenship and

even Dr. Knox.  

Accordingly, based primarily upon the opinion of Dr. Blankenship which I find to be

credible and entitled to great weight, I find that claimant has met his burden of proving by

a preponderance of the evidence that he is entitled to additional medical treatment as

recommended by Dr. Blankenship.  This includes the recommended surgical procedure.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment as recommended by Dr. Blankenship.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $429.00.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


