
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G001983

SHERRY GANO, Employee  CLAIMANT

WASHINGTON REGIONAL MEDICAL CENTER, Employer  RESPONDENT #1

CANNON COCHRAN MANAGEMENT SERVICES, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED MAY 9, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

Respondent #2 not participating in hearing.

STATEMENT OF THE CASE

On April 18, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on December 7, 2011, and an

amended pre-hearing order was filed on March 7, 2012.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between claimant and respondent

#1 at all relevant times.

3.   Claimant sustained a compensable injury to her left shoulder and cervical spine

on July 20, 2009.

4.   Claimant was earning an average weekly wage of $399.40 which would entitle

her to compensation at the weekly rates of $266.00 for total disability benefits and $200.00
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for permanent partial disability benefits.

5.   Respondent #1 accepted and is paying permanent partial disability benefits

based on a 9% impairment rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Taylor.

The claimant contends that Dr. Taylor has recommended additional medical

treatment from a specialized plastic surgeon for her neck. 

Respondent #1 contends the proposed additional medical treatment is not

reasonable and necessary for claimant’s compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 7, 2011, and contained in an amended pre-hearing order filed

March 7, 2012, are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment in the form of an evaluation by Dr.

Stacey.  

FACTUAL BACKGROUND

The claimant was hired by the respondent in September 2008 as a lead cashier and

a lead person in its restaurant.  Claimant suffered an admittedly compensable injury to her
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left shoulder and cervical spine while attempting to dump a five gallon bucket of ice into

a Coke machine on July 20, 2009.  

Claimant’s initial medical treatment came from Dr. Berestnev and Dr. Park and it

concentrated on claimant’s left shoulder complaints.  Eventually, an MRI scan was

performed on claimant’s cervical spine and claimant was referred to Dr. Blankenship.  In

a report dated January 21, 2010, Dr. Blankenship indicated that a new cervical MRI scan

confirmed a disc herniation at the C4-5 level.  Dr. Blankenship recommended surgery and

this was performed on March 2, 2010.  

Thereafter, claimant continued to be evaluated for her shoulder complaints and for

a diagnosis of reflex sympathetic dystrophy.  In a report dated April 22, 2010, Dr.

Blankenship indicated that claimant had reached maximum medical improvement with

respect to her cervical stabilization.

In a subsequent report dated June 10, 2010, Dr. Blankenship noted that claimant

was complaining of tightness in her neck around the incision area.  He indicated that he

informed claimant that this condition would improve with time and again reiterated that

claimant had reached maximum medical improvement.

Claimant eventually came under the care of Dr. Kirsch, an ENT, and he

recommended that claimant undergo scar revision surgery.  This surgery was performed

by Dr. Kirsch on September 15, 2010.  Since that time the claimant has continued to have

additional complaints involving her surgical scar area.  Claimant testified at the hearing

that the surgery made her condition worse and that she currently suffers difficulty when

looking to the left and that she feels as if she has a rope around her neck.

At some point after the surgery by Dr. Kirsch claimant sought medical treatment

from Dr. Taylor, a plastic surgeon.  Dr. Taylor’s medical records indicate that he discussed

surgical options with the claimant and in fact had planned a surgical procedure.  However,

in a report dated June 1, 2011, Dr. Taylor indicated that the procedure previously planned
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more than likely would not have increased her range of motion.  Therefore, he felt it would

be best if claimant had an evaluation by another plastic surgeon for a possible free tissue

transfer that would help alleviate her problems with swallowing and range of motion.

Dr. Taylor reiterated this position in a letter dated February 2, 2012, in which he

stated that claimant had scar tissue that is restricting the range of motion in her neck and

gives her a tight clothesline feeling for swallowing.  He recommended that claimant

undergo a free flap procedure and stated that the only local plastic surgeon who performs

that procedure is Dr. Stacey in Fayetteville.

Claimant has filed this claim contending that she is entitled to additional medical

treatment as recommended by Dr. Taylor.

ADJUDICATION

The claimant has the burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66

Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case

impartially, without giving the benefit of the doubt to either party, I find that claimant has

met her burden of proof. 

While there was some discussion at the hearing regard whether or not the surgery

proposed by Dr. Taylor is reasonable and necessary, claimant indicated at the hearing that

at this point she is only requesting  an evaluation by Dr. Stacey.  If and when claimant

undergoes the evaluation by Dr. Stacey and he recommends a surgical procedure,

claimant indicated that she would request that benefit at that time.  However, the only issue

currently before the Commission is claimant’s evaluation by Dr. Stacey.

I find that an evaluation by Dr. Stacey is reasonable and necessary in relation to the

claimant’s compensable injury.  According to claimant’s testimony, which I find to be

credible, she continues to suffer from complaints involving swallowing and tightness in her
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neck as a result of the surgical scar.  Claimant has been evaluated by Dr. Taylor, a plastic

surgeon, who has recommended that claimant undergo an evaluation by Dr. Stacey to

determine whether additional procedures are available.  I find that the opinion of Dr. Taylor

is credible and entitled to great weight.

While I am aware that some physicians such as Dr. Routsong have opined that no

additional surgical treatment should be performed, Dr. Routsong is a neurosurgeon, not

a plastic surgeon.  In this particular case, it would appear that the opinion of Dr. Taylor,

a plastic surgeon, is entitled to greater weight than the other physicians who are not

specialists in this area.

Accordingly, based upon the opinion of Dr. Taylor as well as the testimony of the

claimant regarding her complaints which I find to be credible, I find that she has met her

burden of proving by a preponderance of the evidence that she is entitled to an evaluation

by Dr. Stacey.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to an evaluation by Dr. Stacey.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $369.33.

IT IS SO ORDERED.
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GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


