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STATEMENT OF THE CASE

On October 18, 2009, the above-captioned claim was heard in Harrison, Arkansas.

A pre-hearing conference took place on August 4, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on or about February 10, 2011,

when Claimant sustained a hip fracture.

3. Claimant’s average weekly wage was $695.49, entitling her to a temporary

total disability rate of $464.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable injury to her hip.

2. Whether Claimant is entitled to temporary total disability benefits from

February 11, 2011, to a date to be determined.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that she sustained compensable hip injury arising from

and in the course of her employment on or about February 10, 2011, for

which she is entitled to medical treatment, temporary total disability from

February 11, 2011, through a date to be determined, and attorney’s fees for

controversion.
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2. All other issues are to be reserved.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury

within the course and scope of her employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Testimony by Claimant as to statements her client allegedly made will not be

admitted into evidence.

4. Testimony by Jennifer Wheeler concerning “Shelly” will be admitted into

evidence.

5. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her hip.

6. Claimant’s hip injury is not compensable because she has not proven by a

preponderance of the evidence that she was performing employment
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1Out of respect for the privacy of this client, who is not a party to this proceeding,
she shall be referred to strictly by her initials.

services at the time of her fall, and that her injury arose out of and in the

course of her employment.

7. Because Claimant has not proven that she sustained a compensable injury,

the rest of the issues presented–whether she is entitled to reasonable and

necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee–are moot and will not be addressed.

PRELIMINARY RULINGS

Admission of Statements Made by Client to Claimant

At the hearing, Claimant offered testimony concerning statements that her client,

“J.C.,”1 had made to her.  Some of these were allegedly things that someone on the staff

of Independent Living had related to the client.  Respondents objected, stating:

Your Honor, I’m going to object to all the someones and the statements
made by people other than employees including the client; I believe we’ve
gone a little far [a]field here and I don’t really see the relevance in a lot of
this.

Claimant’s counsel responded:

I understand some of it has been hearsay, but the other I believe is relevant
to establish the exact nature of the relationship between the claimant and
her client for the purposes of, as well all know, the Court of Appeals has a
very broad definition.  It’s hard to understand exactly what is [sic]
employment services and some of these things I do believe are hearsay and
I’ll try to avoid that.

I took the objection under advisement, and noted that Respondents’ objection to this area

was a continuing one.
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The analysis of this issue falls within the purview of Ark. Code Ann. § 11-9-705(a)(1)

(Supp. 2011), which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the correspondence would not help to

“best ascertain the rights of the parties.”  I have no means with which to assess the

credibility of J.C. or determine the truthfulness of the statements she purported made to

Claimant.  Hence, the objection is sustained.

Admission of Testimony by Jennifer Wheeler

During Claimant’s cross-examination of Wheeler, the following exchange took

place:

Q. Do you know when [Claimant] filled out a form that said she checked
out at 3 p.m.?

A. Yes, Shelly spoke with her while she was in the hospital.

Q. Is Shelly here today?

A. No.

Q. Can she testify as to that conversation?

A. If she–
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MR. OLSEN:  Then I’m going to have to move to strike that testimony as
hearsay, Your Honor.

MR. WADE:  Your Honor, she’s answered the question that he asked.  He’s
striking his own question and the response to his question.

JUDGE FINE:  I’ll take it under advisement; I’ll rule on that in the opinion.
We can move on.

This shows that Wheeler brought up “Shelly,” and that it was not responsive to the

question by Claimant’s counsel.  He followed up to ascertain if “Shelly” was present to

testify; she was not.  Regardless, there was no out-of-court statement offered here; hence,

it is not hearsay.  Claimant’s hearsay objection is overruled.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Angela Williams, a nurse case

manager for Novare; Fran Walters, the Director of Human Resources for Respondent

Boone County Independent Living, Inc. (hereinafter “Independent Living”); Jill Smothers,

the Chief Operating Officer of Independent Living; and Jennifer Wheeler, the Chief

Financial Officer of Independent Living.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 10 numbered pages thereafter; Claimant’s Exhibit 2, the

record of her February 10, 2011 hip surgery, consisting of two numbered pages; and

Respondents’ Exhibit 1, The Form AR-N, First Report of Injury or Illness, ambulance

record, emergency room record, and record from Independent Living concerning
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Claimant’s work from February 4-10, 2011, consisting of a one index page and five

numbered pages thereafter.
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Adjudication

A. Compensability

Claimant has argued that on February 10, 2011, she sustained a compensable

injury to her hip when she fell.  Respondents have countered that she did not sustain an

injury within the course and scope of her employment.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2007), which I find applies to

the analysis of Claimant’s alleged injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2007).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009
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Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the facts of this case, and in light of the applicable law, I find

that Claimant has not met her burden of proving that she sustained a compensable injury

to her hip.  It is clear that the medical evidence, supported by objective findings, shows that

she sustained a fracture of the left femoral neck on February 10, 2011.  There clearly was

internal harm to the body as a result of the documented fracture.  The injury was accidental

in that it was due to a specific incident identifiable by time or place of occurrence–the fall

she suffered on that date when she slipped on the ice outside her sister’s residence.

The question remains, however, whether this injury arose out of and in the course

of her employment at Independent Living, and whether she was performing employment-

related services at the time she was hurt.  In Hudak-Lee v. Baxter County Reg. Hosp., 2011

Ark. 31, ___ S.W. 3d ___, the Arkansas Supreme Court stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase "in the course
of employment" and the term "employment services" are not defined in the
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Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms in a
manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries
of employment, the critical inquiry is whether the interests of the employer
were being directly or indirectly advanced by the employee at the time of the
injury.  Moreover, the issue of whether an employee was performing
employment services within the course of employment depends on the
particular facts and circumstances of each case.  Id.

The testimonial and documentary evidence on this matter was as follows:

Claimant testified that during the time period relevant to this claim, she was

employed at Independent Living as a care giver.  In this capacity, she did anything that was

required by her client, J.C.  The client, who is diabetic and mentally challenged, had various

needs that Claimant helped meet.  This included preparation of meals, the teaching of life

skills, and doing some of J.C.’s grocery and pharmacy shopping.  Claimant stated that her

client “liked smoothies so she could do the smoothies by herself.”  They socialized during

Claimant’s off-hours as well.  As part of her job, Claimant spent at least 10 hours a day with

her.

Her testimony was that on February 10, 2011, she went to work at J.C.’s house at

8:00 a.m., and left later that day.  She related:
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It was close to lunchtime and I just finished [J.C.’s] meds and putting them in
the med box and she was, she only had three days of some meds to last so
I needed to order more meds at Country Mart, we made out a grocery list,
she, I asked her what she wanted for lunch, she wanted a smoothie, we didn’t
have any low sodium juice, she was going to go with me and I needed the
blender for–she had taken the blender over to my sister’s one time.  And so
I talked to my sister and told her I was coming over, I was going to Country
Mart and she said, so she asked me if I would pick up her prescription while
I was at Country Mart.  I said, yes, I would.  So I went to Country Mart they
didn’t have the low sodium juice so I knew that I’d seen it at Merchant’s
Outlet.  Country Mart is just around–I mean, three-tenths of a mile or
something from [the client’s] house, so it’s closer.

So I went to Country Mart, got the juice and went to, went over to, I was on
the way to the office–I was going to go to the office after may sister’s also and
so she lives like a quarter of, she’s at North Cherry and West Sherman, so
I went to her place and there was snow on the walkway.  And I don’t
remember if I got the shovel out of the truck or if it was on the side of the
mailbox, I don’t know, but I shoveled some snow away because I had shoes
similar to what I have on right now and there wasn’t a lot of snow but enough
that would get my socks wet. So I shoveled the snow away, put the shovel
like on the edge of the porch, and I didn’t realize it was cement, and it was a
thin layer of ice on that cement, I couldn’t tell, and I fell . . . I don’t know long
I was, I don’t know how long I was on the porch . . . I kept banging on the
door and eventually my sister opened the door and then she called the, she
called the ambulance and she called the–she or my brother–my nephew.  I
don’t know which one did it.  I know she was on the phone at one point.  They
called the ambulance and my husband.

At Country Mart that day, she dropped off the client’s prescription and picked up medicine

for her sister, Freda Eastridge.  Before she went to her sister’s house, where the fall took

place, she had purchased J.C.’s groceries.  When asked why she went to her sister’s house

that day, Claimant responded:

She had, she had J.C.’s blender, her blender had broke[n] and one time J.C.
and I stopped by to see her and she had passed out and we took her to
emergency and so the doctor wanted her to gain weight and so we suggested
doing what J.C. does with the smoothie to gain weight and it helped.  So
when her blender broke, J.C. and I were there one day and J.C. [loaned
Eastridge her blender].
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After she fell, Claimant did not contact her employer because she was in too much pain to

do so.

Under questioning from Respondents, Claimant testified that she is a high school

graduate and attended two years of college.  On the day of the fall, she left about 10:30

a.m. or 11:00 a.m. to run the errands at issue.  The client did not accompany her.  While

she went to buy an entire list of groceries, juice for smoothies was the priority because they

were going to have them for lunch.  Because Country Mart did not have low sodium juice,

she next went to Main Street Merchant Outlet, where she purchased the juice.  Thereafter,

Claimant traveled to Eastridge’s house.  When she got out of her vehicle, she shoveled a

path in the snow to the porch.  Her sister’s prescription was in her pocket.  However, she

admitted that Eastridge was not a client of Independent Living and that delivering a

prescription to her was not part of her job.  The ambulance picked her up at her sister’s

house and transported her to the hospital.  She underwent hip replacement surgery the

same day as the fall.

Claimant testified that she is no longer working for Independent Living.  She was

terminated because, inter alia, she did not notify them that she was injured and that the

client was by herself.  Claimant did not turn in any paperwork at the time of the injury.

She could not explain why her emergency room record states that she fell while

going to the mailbox.  Claimant insisted that this did not happen–that she did not even go

to the mailbox, which is located at the corner of Eastridge’s house.  She denied falling at

the grocery store.  When shown the First Report of Injury or Illness, which reflects this

particular account of the fall, Claimant denied making such a statement, and asserted that
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the portion of the form containing this account is not in her handwriting.  But she admitted

that she filled out other parts of the form, including the original statement concerning the

location of the fall, “cement,” which was crossed out.  When asked why she wrote on the

form that she fell around 4:00 p.m., she responded that she was on pain medication at the

time of the writing.  As for her Form AR-N, she denied being the one who wrote “Store,” on

it as the alleged location of the fall.  She also did not write that she was walking and slipped

on the ice.  Claimant denied that she ever told anyone that she fell on a parking lot, while

she was shopping, or while she was going to a mailbox.  With respect to the mailbox, she

speculated (inconsistent with her earlier testimony) that since the shovel may have been

leaning against the mailbox, someone may have misinterpreted her story to think that she

fell in that area.  Regardless, she admitted that getting her sister’s mail or shoveling snow

on her property did not benefit Independent Living.  She also admitted that not only did she

not tell anyone about going to get the blender, it was much later in the case before she

even mentioned the blender.  Claimant did not recall telling anyone at Independent Living

that she had fallen at her sister’s house.

Under additional questioning from her counsel, Claimant testified that she was

physically unable to call anyone after she had fallen, because (1) she did not have her cell

phone and (2) she was taken to the hospital.  She stated that she cannot be certain of the

accuracy of what she said while she was under the influence of medication in the hospital.

When questioned further by Respondents, Claimant stated that she does not

remember what she said.
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Under questioning from me, Claimant stated that she generally worked for the client

from 8:00 a.m. to 6:00 p.m.  She could not remember whether the snow shovel she used

came from her truck or was leaning against her sister’s mailbox.  Her testimony was that

even if she did not have her sister’s prescription, she would still have traveled to her house

to retrieve the blender.

Angela Williams, called by Respondents, testified that she had been contacted by

the adjuster, Charlotte Flanagan, to perform case management on this claim.  Flanagan had

stated that Claimant had fallen at the grocery store parking lot.  But when Williams

interviewed Claimant in person on February 15, 2011–five days after the fall–she stated

that she did not fall at the grocery store, and did not know how that story had gotten started.

While she picked up a prescription for her sister there, according to Claimant, she actually

fell at her sister’s home while retrieving mail from the mailbox.  Williams, an R.N., assessed

Claimant during this conversation and did not observe her to have problems communicating

or appearing to be “talking out of her head.”  To the contrary, her account was detailed and

given in an articulate fashion.

Under questioning from Claimant, Williams stated that upon her discharge, Claimant

was prescribed Vicodin, a narcotic pain medication, and Valium, a sedative.  She did not

know if Claimant had taken these medications, but she did not appear to be incapacitated.

While she did not mention a blender, she was not asked if she went to her sister’s house

to get anything for the client.

When questioned further by Respondents, Williams stated that these medications

would not cause someone to lie, and that, again, Claimant did not appear to have any
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problems being cognitive and alert.  But she added under questioning by Claimant that she

could not definitively state whether someone is under the influence of medication.

Under questioning from me, Williams testified that in addition to meeting with

Claimant, she talked with her by phone on February 14 and 18, 2011.  She sounded the

same on each occasion.

Fran Walters, called by Respondents, testified that she is the Director of Resources

for Independent Living.  She visited with Claimant by phone the day after her release from

the hospital.  Walters stated that Claimant sounded the same that she always did–and did

not slur her words or appear to have any problems understanding and communicating.

When Walters asked Claimant how she came to be injured, she replied that while she was

out shopping, her sister had contacted her and told her that she was out of medication; and

so she picked up the medication and while delivering it to her sister’s home, she fell on the

porch after shoveling the snow off the sidewalk.  She did not give any other explanation for

being at that house, and did not mention a blender or smoothies.  Walters stated that

Eastridge is not a client of Independent Living, and that delivering medications to her and

shoveling her sidewalk are not part of Claimant’s work responsibilities.

Under cross-examination, Walters stated that she believed that Claimant was an

honest person and of good character, and had no disciplinaries in her personnel file.

However, on redirect, Walters added that Claimant had received negative

evaluations in the areas of attendance, punctuality, dependability, communication,

cooperation and attitude.  Moreover, after a substitute replaced her in the client’s home, it

was discovered that medications had not been properly maintained.
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Jill Smothers, also called by Respondents, testified that she is Independent Living’s

Chief Operating Officer.  She stated that Claimant’s sister was not a client of Independent

Living, and that it was not part of Claimant’s job duties to deliver prescriptions to her sister

at her home.  Likewise, shoveling her sister’s sidewalk and retrieving her mail were not part

of her job.  Claimant never told her that she went to Eastridge’s house to get a blender;

instead, it was Smothers’ understanding that Claimant went there to deliver a prescription

to her sister.

Under questioning from Claimant, she stated that she was not aware of any

disciplinary action taken against Claimant prior to her injury.

When questioned by me, Smothers testified that care givers at Independent Living

are permitted to run errands on behalf of their clients.  This would include picking up a

client’s medication or groceries.

Jennifer Wheeler, called by Respondents, is Chief Financial Officer at Independent

Living.  She testified that Carol Cassady, Claimant’s supervisor, notified her that an incident

involving workers’ compensation had occurred–and Wheeler handles claims involving the

organization.  On February 11, 2011, Wheeler had a conversation with Claimant,

requesting to come to the hospital so that a First Report of Injury or Illness and a Form AR-

N could be prepared.  Claimant agreed, and an employee, Angie, took the forms to

Claimant.  When it was returned to Wheeler, Claimant had listed the location of the alleged

incident as “cement.”  Wheeler called Claimant to get clarification on this as well as to fill

out the portion of the form that asked what work process she was engaged in at the time

of the injury.  Claimant told her that she had been grocery shopping with the client at the
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time.  Based on the conversation,  Wheeler changed the location from “cement” to “store.”

Her testimony was that Claimant did not seem to be confused in any way.  Wheeler did not

learn that the injury actually occurred at the house of Claimant’s sister until Walters

informed her.  Prior to this, however, Walters also questioned Claimant during their second

conversation about the Form AR-N.  Again, Claimant represented that she was injured by

falling at the store.  The marks that Wheeler made on those forms about how the fall

allegedly transpired came from her conversation with Claimant and were made

contemporaneously with that conversation.

According to Wheeler, Claimant’s sister is not a client of Independent Living.

Obtaining a prescription for her sister was not part of Claimant’s job.

Under questioning from Claimant, Wheeler stated that both conversations took place

on the day after the fall.  She did not assume that Claimant was on pain medication, or ask

if that was the case.

My review of the documentary evidence fails to turn up a single reference to

Claimant being hurt while going to his sister’s house to get back J.C.’s blender.  Again, the

Form AR-N reflects that the injury occurred at the store, while the First Report of Injury or

Illness reflects that it happened at the store while she was grocery shopping with the client.

Claimant’s emergency room record states that she fell while going to the mailbox.  The call

about the fall came into the ambulance service at 11:41 a.m.–which helps pinpoint the time

that the injury took place.

The evidence shows that Claimant’s testimony that she was at her sister’s house in

part to retrieve the blender for her client is not corroborated in any respect.  A claimant’s
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testimony is never considered uncontroverted, Nix v. Wilson World Hotel, 46 Ark. App. 303,

879 S.W.2d 457 (1994), and after considering it, I cannot and do not credit it against all the

employees of Independent Living who testified that Claimant either told them that she fell

at the grocery store or, if she fell at her sister’s house (which the medical records and

testimony conclusively bear out), that she was there to deliver a prescription to the sister.

Going to the mailbox at the house was mentioned as well.  But again, what is absent is any

reference to the blender–which, per Claimant’s testimony, was her client’s and was going

to be retrieved in order to make smoothies for the client.  I find that the evidence does not

show that she went there for a blender, but instead, strictly to deliver the medication to

Eastridge–who per the testimony was not a client of Independent Living.  Claimant’s trip to

the Eastridge residence, and her activities there, did not benefit Independent Living in any

respect.

At the time of her injury, even if Claimant was in the time boundaries of her

employment, since her fall occurred during her regular 8:00 a.m. to 6:00 p.m. workday, it

did not occur in its space boundaries and, more importantly, did not take place while she

was carrying out her employer’s purpose or advancing the employer’s interest, directly or

indirectly.  Therefore, I find that Claimant has not proven by a preponderance of the

evidence that she sustained a compensable injury because it has not been established that

the hip injury arose out of and in the course of her employment and while she was engaged

in the performance of employment services.

B. Other Issues
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Because Claimant has not proven by a preponderance of the evidence that she

incurred a compensable injury, the rest of the issues presented–whether she is entitled to

reasonable and necessary medical treatment, temporary total disability benefits and a

controverted attorney’s fee–are moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that her

alleged injury was compensable.  She has been unable to do this.  Therefore, in

accordance with the findings of fact and conclusions of law set forth above, her claim must

be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


