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STATEMENT OF THE CASE

On May 10, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on February 27, 2012.  A prehearing order entered

on that date pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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1Because that was the only type of indemnity benefits that Claimant was seeking
in this proceeding, there is no issue concerning her entitlement to a controverted
attorney’s fee under Ark. Code Ann. § 11-9-715 (Supp. 2002).

2. The employer/employee relationship existed on February 14, 2011, when

Claimant sustained a compensable injury to her left knee.

3. Claimant was earning wages sufficient to entitle her to the maximum

compensation rates in effect at that time, $575.00/$431.00.

4. There is no dispute over accrued temporary total disability benefits.

5. Claimant has been assigned a two percent (2%) permanent partial

impairment rating,1 which has been accepted and paid by Respondent

carrier.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the reservation of the issue concerning Claimant’s entitlement to a permanent partial

impairment rating, and the addition of an issue concerning offset, the following was

litigated:

1. Whether Claimant is entitled to additional medical services as provided and

recommended by Dr. William Hefley, Jr.

2. Whether Respondents are entitled to an offset against the portion of

Claimant’s medical that has been covered by her health insurance?

All other issues have been reserved.

Contentions

The respective contentions of the parties read:
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Claimant:

1. Claimant contends that the continued treatment provided and recommended

by Dr. William Hefley, Jr., constitutes reasonably necessary medical

treatment for her compensable injury.

2. The claimant further contends that the permanent physical impairment from

her compensable injury exceeds the two percent (2%) permanent impairment

to the leg, which has apparently been accepted by the respondent.

3. Finally, the claimant requests the statutory attorney’s fee for her attorney on

all controverted benefits.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to this matter.

2. Additional medical treatment is not reasonable and necessary.

3. Claimant’s need for treatment, if any, is associated with her pre-existing

osteoarthritis and degenerative problems as opposed to the acute injury.

4. Respondents have paid the appropriate two percent (2%) rating that has

been assigned, which rating was associated with the acute injury sustained

on February 14, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to additional medical services as recommended by Dr. William Hefley, Jr.,

to include Orthovisc injections, treatment related thereto, and prescription

medication.

4. Claimant has proven by a preponderance of the evidence that all of the

treatment that she has been rendered in connection with her compensable

left knee injury that is reflected in Claimant’s Exhibit 1 and Respondents’

Exhibit 1 was reasonable and necessary.

5. Respondents have proven by a preponderance of the evidence that they are

entitled to a dollar-for-dollar offset under Ark. Code Ann. § 11-9-411(a)

(Repl. 2002) against that portion of the treatment of her compensable left

knee injury that was covered by Blue Cross/Blue Shield.

CASE IN CHIEF

Summary of Evidence

The hearing witnesses were Claimant and Kathy Kemp.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, a compilation of her medical records,
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consisting of a two-page index and 18 numbered pages thereafter; Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of a two-page index and

55 numbered pages thereafter; and Respondents’ Exhibit 2, three DVDs containing

surveillance footage of Claimant.

Adjudication

A. Whether Claimant is entitled to additional medical treatment.

As the parties have stipulated, and I have accepted, Claimant suffered a

compensable injury to her left knee on February 14, 2011.  She is seeking additional

treatment by Dr. William Hefley, Jr.  Respondents have countered that any additional

treatment is not reasonable or necessary, and that her need for such treatment is because

of pre-existing osteoarthritis and degenerative problems.

Arkansas Code Annotated Section 11-9-508(a) (Supp. 2011) states that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark.
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491, 206 S.W.2d 442 (1947)).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).  A claimant is not required to furnish objective medical evidence of her

continued need for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359,

13 S.W.3d 211 (2000).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 60 years old, testified that she has been employed by

Respondent Pulaski County Special School District for 38 years, with approximately 35 of

those as a teacher at Oakbrooke Elementary School (“Oakbrooke”).  During the time

period relevant to this action, she taught fourth grade.  She described how she suffered

her work-related knee injury:

We had had a Valentine’s party in the classroom.  And there had been some
ice that had been sat in a chair.  And it had melted.  And we finished the
party and everything.  I got the kids all off.  And it was at my table, up close,
you know, it was at my table, it wasn’t out there in the room area.  So the
kids weren’t really exposed to it.  But when I left, I was coming around my
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table, and I just slipped on water.  And I twisted my–I remember–well, I fell,
and I twisted my left leg.  And it took me a while to get up because, I mean,
it hurt.  But I thought it will be okay, you know.  And it continued to hurt.

She reported the injury, and Respondents sent her to Dr. Marcia Hixson.  Hixson referred

her to Dr. William Hefley, Jr., who performed surgery on her knee.  He has also

administered cortisone shots at times, and prescribed pain and arthritis medication.

Because she already had a sleeve and three different types of braces, Hefley did not have

to prescribe those items.  Dr. Hixson furnished these aids as a result of their visit.  Initially,

Claimant denied that Dr. Hefley sent her to physical therapy; shown the records, she

admitted that she failed to recall that he sent her for an assessment.

Claimant returned to work in May 2011 because she desired to get back to the

school before her students left for the summer.  She came back to work full-time in the fall

of 2011.

As for the additional treatment show is seeking, Claimant testified that she has

undergone injections in her knee at various intervals.  When asked if the injections helped,

she responded:

Yes . . . I can walk much better.  Once I get to walking I can, most of the
time, walk normally.  I can get up and down stairs, the stairs in my house,
much, much better.  I don’t have to wear my brace.  I still wear my sleeve
some during the day, but I don’t have to wear my brace during the day.  I do
every now and then because it will flare up so that I do.  But that’s not very
often.

The injections have significantly alleviated her pain at all times except at night.  During that

period, she wears a brace.  Her understanding is that Respondents have refused to pay

for any further treatment of her knee since she received her impairment rating, which took

place on August 31, 2011.
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Claimant admitted that she has injured this knee before.  She fell in her front yard

in 2004.  She did not disagree with the medical record that stated that she felt her knee

pop when she hit the ground.  Dr. Hefley treated her in that instance as well, prescribing

medication but no surgery.  She saw Dr. Stan Burns, her personal physician, as well.  As

a result of the fall, she used a walker for over a month, had trouble completing the school

year, and had to go on short-term disability.  Regardless, her testimony was that she

recovered from that injury and had no more problems with it until the February 14, 2011

fall.  She did not recall presenting with left knee pain on May 5, 2009 following a fall in her

kitchen, but did not dispute that entry in her medical records.  While her records also

reflect lower extremity pain at times, Claimant attributed that to sciatica and not any left

knee trouble.

Kathy Kemp, the principal at Oakbrooke, testified that she knew and worked with

Claimant prior to her February 14, 2011 injury.  According to Kemp, except for an incident

the year prior when a child kicked Claimant–which caused her to be off work for a

time–she had no difficulties performing normal activities.  Kemp did not know what part of

Claimant was injured by the kick.  Following the February 2011 incident, Claimant was

again off work for a time.  Since she has returned to work, she has complained of pain and

difficulty at times.  However, her job has not been modified.

Exhibits-Medical.  The medical records in evidence reflect the following:

With respect to her medical records before her work-related injury, Claimant on April

9, 2009 presented for treatment after falling down a hill and hitting her left knee, which she

felt “pop” when it struck the ground.  She was noted to have some swelling and
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patellofemoral crepitation, and an MRI confirmed an MCL sprain.  Claimant used a walker

during this period.  On May 12, 2009, she presented with knee pain, swelling  and popping

after falling five days before.

On February 17, 2011, she presented to Dr. Hixson with, inter alia, left knee pain

as a result of slipping and falling on water in her classroom three days prior.  She was

noted to have mild joint effusion in the knee.  The doctor provided medication and a brace

and prescribed physical therapy.

Hefley operated on Claimant’s knee on May 5, 2011, performing a left knee

arthroscopy, partial medial meniscectomy, partial lateral meniscectomy, and

chondroplasty.  The post-operative diagnoses were left knee torn medial meniscus, torn

lateral meniscus, grade 3 medial and grade 3 patellofemoral chondromalacia.  On May 13,

2011, the knee was “doing well,” and Claimant had begun physical therapy.  Hefley on May

27, 2011 noted that Claimant expressed a desire to return to work, so he released her to

half days beginning the next Tuesday.  The record adds:  “She also lets me know that after

prolonged periods of ambulation or standing, her knee begins to swell quite a bit.  It

becomes stiff and quite painful.”  On July 1, 2011, Hefley wrote that he had given Claimant

a steroid injection about five and one-half weeks before, and had given her “great relief”

until the symptoms returned the week before.  She requested another injection that day,

and he gave her one.  The doctor also wrote:  “I am going to get her approved for

Orthovisc injections and have her return in a couple of weeks to begin those.  I think that

will give her the best chance for relief of symptoms for long-term results.”
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On July 14, 2011, Respondents asked Dr. Hefley a series of questions concerning

his treatment of Claimant.  His answers, given on August 5, 2011 are in bold:

1.  What was her intraoperative pathology and current symptoms are
considered related to her 2/14/11 injury vs. her pre-existing pathology?
Please provide rationale.

THE PARTIAL MEDIAL AND LATERAL MENISCUS TEARS ARE
ATTRIBUTABLE TO HER 2/14/11 INJURY WHILE THE
CHONDROMALACIA WAS LIKELY PRE-EXISTING.

2.  Is the current proposed Orthovisc injections indicated as a direct result
of her 2/14/11 injury or as the result [of] her pre-existing degenerative
arthritic pathology/conditions?  Please provide rationale.

THE INJURY AGGRAVATED THE PRE-EXISTING CHONDROMALACIA
THAT HAS CREATED PERSISTING ARTHRITIC PAIN.  I BELIEVE THE
ORTHOVISC WILL RELIEVE OR REDUCE THIS PAIN.

3.  If the Orthovisc injections are determined to be indicated and appropriate
treatment specifically as the result of her 2/14/11 injury only, would you
anticipate any additional treatment, after completion of the injections, for her
2/14/11 injury?  If so, please outline.

OTHER THAN OCCASIONAL STEROID INJECTIONS, OTHER THAN THE
ORTHOVISC, I WOULD NOT EXPECT ANY FURTHER TREATMENT
WOULD HELP.

4.  If the Orthovisc injections are indicated as the result of her underlying
pathology is there any additional treatment indicated as the result of her
2/14/11 [injury]?

THE ORTHOVISC IS DIRECTED FOR RELIEF OF ARTHRITIC PAIN
WHICH IS A CONSEQUENCE OF HER INJURY WHICH HAS
AGGRAVATED A PREVIOUSLY ASYMPTOMATIC DEGENERATIVE
STATE.

5.  If there is no additional treatment indicated as the result of her 2/14/11
injury, has she achieved maximum medical improvement?  If not, when
would you anticipate achievement of MMI?
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I THINK AT LEAST A TRIAL OF VISCOSUPPLEMENTATION IS IN ORDER
TO SEE IF WE CAN REDUCE HER SYMPTOMS.  SHE WOULD LIKELY
REACH MMI WITHIN 1-2 MONTHS OF THERAPY COMPLETION.

6.  If MMI has been achieved, is there any assignment of a permanent partial
physical impairment rating as the result of her 2/14/11 injury?  If so, please
document percentage of impairment and objective finding that this is based
on in accordance to [sic] Arkansas Workers’ Compensation Rule 34.

IF WOULD DEFER AN IMPAIRMENT RATING UNTIL WE DECLARE HER
TO BE AT MMI.

When Claimant returned to Hefley on August 5, 2011, she reported that she awoke

on July 20, 2011 in “excruciating pain.”  He added that her knee “seems to be the source

of her symptoms.”  The doctor proposed beginning the Orthovisc injections in about a

week, and released Claimant because she was “adamant” that she did not want to miss

the beginning of the school year.

On August 31, 2011, Claimant went to Dr. Tad Pruitt for an independent medical

evaluation.  He related her pertinent medical history to be the following:

She was initially seen 3 days after [the work-related fall] on 2/17/11 at the
Concentra Worker’s [sic] Comp Clinic by Dr. Hixson.  She was seen again
on 2/27, 3/3, 3/11 and 3/21 at that office.  She was initially diagnosed with
a strain of her knee.  As her symptoms continued to worsen, an MRI was
ordered.

The MRI on 3/18/11 showed a large radial tear of the posterior horn medial
meniscus with an intrameniscal cyst.  Also noted was tricompartmental joint
space narrowing with osteophytic spurring, diffuse patellar cartilage and
trochlear cartilage thinning with moderate chondromalacia in the tibiofemoral
compartment and mild chondromalacia in the lateral tibiofemoral
compartment.

The patient was referred to Dr. Bill Hefley.  She saw his PA Kenny Weaver
on 4/8/11 and x-rays were noted at that time to show mild to moderate
tricompartmental degenerative changes and the MRI was as above and an
arthroscopy for debridement was recommended and the degenerative
changes were noted.
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The patient underwent surgery on 5/5/11 by Dr. Hefley at Arkansas Surgical
Hospital.  At that time, a medial meniscal tear was found which was debrided
and grade 3 degenerative changes were noted in both patellofemoral and
medial compartments.  The notch looked normal and the lateral compartment
had a small free edge tear but normal articular cartilage.

The patient had a fairly typical postoperative course which included a
corticosteroid injection.  By 3 months postop, on 8/5/11, the patient had had
an episode of waking up on 7/20 with excruciating pain and had been given
an IM injection by her family physician and ordered some PT.  At that time,
the symptoms were involving the back and hip as well.  She even went to the
ER on 7/24-7/25 due to pain.  She wanted to try to start school and was
having quite a bit of symptoms.  At this point, the patient did get back in to
see Dr. Hefley.  The recommendation was made for trying visco
supplementation and mention was made that arthroplasty might eventually
be needed.

The patient currently reports very severe pain in the left knee and left lateral
thigh.  She points to the pain as coming essentially from the IT band distal
insertion area and radiating up the IT band to the hip.  She rates her pain as
4 out of 10 on her best days and 10 out of 10 on her worst days.  She says
that the pain is not always constant.

Of the treatments she has had, medication does tend to help a little bit.
Corticosteroid injections tend to help with the last one providing about 100%
relief of her pain for about 3 weeks.  She currently takes meloxicam and 1-2
narcotics a day.  She does have some swelling in the knee at the end of the
day, mild crepitance but no true locking or catching.  She also has some
stiffness in her hip.

She had a previous injury to the knee in 2004.  An MRI was performed on
4/21/04 that showed a medial collateral ligament tear and mild degenerative
change in the patellofemoral joint.  The x-rays by Dr. Hefley at that time also
revealed some mild patellofemoral degenerative changes.  He treated her
for a sprain and the patient’s symptoms completely resolved.  Prior to this
injury, she had no new symptoms at all per her history with normal and
unrestricted activities.

Dr. Pruitt noted that Claimant “walks with a significant altalgic gait.”  He found that her

weightbearing x-rays reflected “mild to moderate tricompartmental degenerative changes,

worse on the left knee than the right and particularly noted are medial and lateral spurs
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along the joint lines.”  The doctor assessed her as having left knee osteoarthritis with

medial meniscal tear, and status post left knee arthroscopy, meniscectomy and chondral

debridement, 5//5/11.  His conclusions read:

The patient’s current symptoms are primarily due to her osteoarthritis which
is a preexisting condition noted on the MRI and plain x-rays taken within a
month or two of her accident.  Despite her lack of symptoms prior to her
accident, her ongoing symptoms after the initial surgical recovery
(approximately 3 months) can no longer be attributed to the meniscal tear
but to the underlying arthritic condition.

It is certainly true that the underlying condition was exacerbated by the injury
and that is common for arthritis but the pain is due to the underlying and
preexisting injury itself after the acute injury is over.

The patient’s injury in 2004 is not particularly relevant though she had some
modest degenerative changes in the patellofemoral joint at that time, they
were really quite mild and the fact that her x-rays right after this particular
injury already showed degenerative changes is more important.

Visco supplementation may well improve her symptoms as she still does
have some preserved joint space.  If it is not effective, then a total knee
arthroscopy should reliably produce pain relief.

It is likely that the reason she has lateral pain is due to the medial
compartment degeneration and the stress that it puts on the lateral
structures.

The need for visco supplementation and total knee arthroscopy are due to
her underlying preexisting arthritic condition.

Respondents asked Dr. Pruitt a series of questions that were similar to what they asked

Dr. Hefley.  As above, the doctor’s answers are in bold:

1.  What is Ms. Herron’s injury diagnosis?  Current treating diagnosis?

The injury diagnosis was knee strain with medial meniscal tear.  The
current diagnosis is osteoarthritis.

2.  What intraoperative pathology was resultant from her 2/13/11 [sic] injury?
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The medial meniscal tear was a result of her 2/14/11 injury.

3.  Are her current knee complaints the direct result of her 2/14/11 injury or
resultant of her pre-existing pathology?  Please explain and provide
rationale.

Her current knee complaints are not due to the initial injury but her
preexisting pathology or osteoarthritis.

4.  Is the current proposed Orthovisc injections indicated as a direct result
of her 2/14/11 injury or her pre-existing degenerative arthritic
pathology/condition?  Please provide rationale.

Current proposed Orthovisc injections are due to her underlying
preexisting condition, not a direct result of her 2/14/11 injury.

5.  If the Orthovisc injections are determined to be indicated and appropriate
treatment specifically as the result of her 2/14/11 injury only, would you
anticipate any additional treatment, after completion of the injections, for her
2/14/11 injury?  If so, please outline.

No other treatments are needed for her 2/14 injury.

6.  If the Orthovisc injections are indicated as a result of her underlying
pathology is there any additional or future treatment indicated as the result
of her 2/14/11 [injury]?

Orthovisc injections are indicated as a result of her underlying
pathology but I do not recommend any additional treatments for her
2/14 injury.

7. If there is no additional treatment indicated as a result of her 2/14/11
injury, has she achieved maximum medical improvement?  If not,
when would you anticipate achievement of MMI?

She is at maximum medical improvement.

8. If MMI has been achieved, is there any assignment of a permanent
partial physical impairment rating as the result of her 2/14/11 injury?
Is so, please document percentage of impairment and objective
finding that this is based on in accordance to [sic] Arkansas Workers’
Compensation Rule 34.
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Impairment is present as a result of her meniscal injury.  According to
her AMA Guides To The Evaluation of Permanent Impairment, Fourth
Edition, Table 64, Impairment for medial meniscectomy is 1% of the
whole person or 2% of the lower extremity.

On October 28, 2011, Claimant went back to Dr. Hefley and reported that her knee

was still hurting, that the steroid injections only last about one month, and that her pain is

still mostly on the medial side.  He gave her another injection, again wrote that he wanted

to begin the Orthovisc injections, and that he would allow her to continue at regular duty.

That day, in apparent response to Pruitt’s opinion, Hefley wrote a letter that reads:

Gail has continued to have pain in her knee.  I feel like the torn menisci were
work-related.  The arthritis was a preexisting injury that was exacerbated by
the fall at work.

She needs further treatment for [t]he arthritis, which was the preexisting
condition exacerbated by her occupational injury.

Exhibits-Nonmedical.  As stated above, Respondents’ Exhibit 2 is comprised of

three DVDs containing surveillance footage of Claimant.  The first DVD, which contains

one minute, 11 seconds of footage allegedly taken on July 1, 2011, shows Claimant

entering a building and crossing a parking lot.  The second DVD has 12 minutes, 33

seconds of footage taken on March 24, 2012.  This depicts, inter alia, Claimant getting into

an automobile (throughout this footage, she is a passenger and not the driver), pacing and

standing outside a grocery store (she is seen performing minor stretches at one point),

crossing a parking lot and a grassy area, exiting a vehicle and entering a post office,

exiting a storefront and entering the vehicle, and entering another retail establishment.

The third DVD contains two separate sections of footage.  The first section, taken on April

5-6, 2012 and 22 minutes, 55 seconds in length, depicts Claimant walking across the
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parking lot of Oakbrooke and getting into her car, carrying a large bag over her right

shoulder; carrying a very small bag of trash to the receptacle; leaving a restaurant; placing

an item into a car in her driveway; getting into a vehicle (as a passenger); leaving a retail

establishment and helping another person place a package approximately 48 inches by

12 inches by 1 inch (but of unknown weight) into the vehicle; walking across the parking

lot of another store and getting into a car; and re-entering her house.  On several

occasions, Claimant is seen with a very noticeable limp.  The second section, eight

seconds in length and taken on April 16, 2012, shows Claimant walking through a

restaurant’s dining area.

Discussion.  The Arkansas Court of Appeals in Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983) held that “[m]edical treatments which are required

so as to stabilize or maintain an injured worker are the responsibility of the employer.”

Claimant has credibly testified that she is still having problems with her left knee, and this

is documented in her medical records in evidence.  The surveillance footage that is in

evidence, which shows her limping at times, certainly does not indicate otherwise.  Pruitt

documented her altalgic gait as well.  She desires to undergo whatever additional

treatment that Dr. Hefley recommends.  As discussed supra, he is recommending

Orthovisc injections, asserting that they are her “best chance” for long-term relief.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  I credit Hefley’s opinion on this matter, and note that even Dr. Pruitt
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agreed that this treatment would help her.  I further note that Dr. Hefley has continued to

prescribe Claimant medication.

That leaves, of course, the question of whether Respondents should be liable for

this.  They contend in the negative, arguing that Claimant’s current problems are related

to pre-existing, degenerative problems.  In support of this, they have put forth Dr. Pruitt’s

opinions, quoted above.  He has opined along these lines.  However, he also stated:  “It

is certainly true that the underlying condition was exacerbated by the injury and that is

common for arthritis . . . .”  Dr. Hefley agreed with this, attributing her need for treatment

to her arthritis that was exacerbated by the fall on February 14, 2011 and which is due to

her pre-existing chondromalacia.  Again, I credit this opinion by Drs. Hefley and Pruitt

(insofar as it intersects with that of Hefley).

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  That is certainly the case here.  I credit Claimant’s testimony that her left knee was

asymptomatic before the Valentine’s Day incident–a point relied upon by Hefley in

rendering his opinion.  Her medical records, which reflect no previous treatment until 2009,

corroborate this.  I find that she has proven by a preponderance of the evidence that she

is entitled to additional treatment by Hefley, to include the Orthovisc injections, treatment
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related thereto, and prescription medication.  This treatment is causally connected to her

work-related injury.

I further find that Claimant has proven by a preponderance of the evidence that all

of the treatment that she was rendered in connection with her compensable left knee injury

that is reflected in Claimant’s Exhibit 1 and Respondents’ Exhibit 1 was reasonable and

necessary.
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B. Whether Respondents are entitled to an offset.

During Claimant’s testimony, the following exchange took place:

Q.  At this time, Blue Cross Blue Shield is paying for your treatment.  Is that
right?

A.  Yes, that’s correct.

MS. WOOD:  Judge, I don’t recall if we asked for an offset or credit, but we,
of course, would in the event you do award additional medical.

JUDGE FINE:  Well, as the parties are aware, the law obligates me, if
evidence comes to my attention on that, I am obligated to address that.  So,
out of an abundance of caution, do you have any response on that?

MR. ELLIG:  Judge, we, as long as they pay the co-pay and the deductible
back to her, we don’t care if they take credit for what Blue Cross Blue Shield
paid.

JUDGE FINE:  I’ll go ahead and amend the prehearing order to reflect that
additional issue.

Arkansas Code Annotated Section 11-9-411(a)(1) (Supp. 2011) provides in pertinent part:

Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2011), Respondents must prove their

entitlement to an offset by a preponderance of the evidence.  In light of the above

evidence, I find that § 11-9-411(a)(1) applies here.  Respondents have proven their

entitlement to a dollar-for-dollar offset against what Blue Cross/Blue Shield paid for

treatment of Claimant’s compensable left knee injury.
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CONCLUSION AND AWARD

Respondents are hereby directed to furnish benefits in accordance with the findings

of fact and conclusions of law set forth above.  Any accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


