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STATEMENT OF THE CASE

On August 21, 2012, the above-captioned claim was heard in Harrison, Arkansas.

A prehearing conference took place on June 18, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With two

additional ones reached at the hearing, they are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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1Pages 4-9 of the transcript reflect that the parties entered into an earlier
incarnation of this stipulation.  Thereafter, Respondents attempted to withdraw said
stipulation, but this was denied.  Later in the hearing, this matter was revisited and the
parties were able to agree to the above stipulation, which superceded the earlier
incarnation and rendered moot Respondents’ attempted withdrawal of it.

2. The employer/employee relationship existed on July 20, 2010, when

Claimant sustained a compensable injury to his right arm.

3. On August 3, 2011, Dr. Charles Pearce assigned Claimant an impairment

rating.  Respondents accepted the rating and paid benefits pursuant

thereto.1

4. If called to testify, Mitchell Dodson would offer testimony that would

corroborate the testimony of Claimant.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to his right shoulder.

3. Whether Claimant is entitled to additional medical treatment under the

direction of Dr. Sidani, including but not limited to the surgery recommended

by him.

All other issues have been reserved.

Contentions

The respective contentions of the parties read as follows:
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Claimant:

1. Claimant contends that he is entitled to additional medical care under the

direction of Dr. Sidani, including but not limited to the surgery recommended

by him.  Dr. Sidani has made the recommendation that the claimant proceed

with a biceps tenodesis.  The claimant desires to proceed with this

procedure.

2. The claimant contends that he is entitled to additional benefits which may

include an impairment rating after the procedure recommended by Dr.

Sidani.

Respondents:

1. Respondents contend that all appropriate benefits have been and are

continuing to be paid associated with the claimant’s acute injury.

2. Surgery recommended by Dr. Sidani is associated with degenerative

problems and not the claimant’s acute injury.

3. In light of this, it is Respondents’ position that they should not be liable for

the surgical recommendation as it is not reasonable and necessary to

address the claimant’s compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibits 1 and 4, and Respondents’ Proffered Exhibits

2 and 5, are hereby admitted into evidence and will be given due weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his right shoulder by specific incident.  In the

alternative, he has proven a compensable aggravation of such.

6. Claimant has proven by a preponderance of the evidence that all of the

treatment of his right shoulder that is in evidence was reasonable and

necessary.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his right shoulder by Dr. Tarik Sidani, including the

tenodesis and second arthroscopic procedures that the doctor has

recommended.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 1

At the hearing, Respondents’ objected to the admission of the attachments to this

exhibit, stating:
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MR. PARRISH: Thank you, Your Honor.  Respondents do not object to the
brief and motion themselves; I do object to the affidavits and deposition
transcripts provided by the claimant.  There’s been no evidence or proof that
any of these witnesses are unavailable to testify here today.  If they do, in
fact, have information that’s pertinent to this claim and this claimant, it would
be appropriate and fair to my client to have them here to be subjected to
cross-examination.  I know Mr. Spencer will argue that the rules of evidence
are lack[ing] or don’t apply in workers’ compensation, but the one rule that
does apply frequently is the hearsay rule and allowing that evidence in is a
blatant violation of the hearsay rule and it would be unjust to my client.

As Claimant’s counsel stated, the proffered exhibit is virtually identical to the one

filed in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007), pet. for rev.

denied, No. O7-268 (Ark. May 3, 2007).  The Arkansas Court of Appeals in that decision

rejected this same challenge.  For that reason, as discussed more fully infra, I am

compelled to deny the motion to recuse.  Consequently, I find that Respondents’ challenge

to the admission of this exhibit is moot.  It was admitted and will be given due weight.

Admission of Claimant’s Proffered Exhibit 4

Claimant offered into evidence a photocopy of the transcript of his April 20, 2012

deposition.  Respondents objected because the deposition is a discovery and not an

evidentiary one, allegedly containing hearsay testimony.  I took the matter under

advisement at the hearing and permitted Claimant to proffer the exhibit.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.
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The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that admission of Claimant’s deposition will help to “best ascertain the rights of the

parties.”  Accordingly, Claimant’s Proffered Exhibit 4 is hereby admitted into evidence and

will be given due weight.

Admission of Respondents’ Proffered Exhibit 2

Claimant objected to the admission of these documents, photocopies of records

pertaining to him from the Arkansas Game and Fish Commission and the Colorado

Department of Natural Resources, stating:

MR. SPENCER:  As to foundation, none has been laid; as to best evidence,
the best evidence would be something under seal from these, both of these
are state agencies, very simple to have a state agency certify that the
attached is a correct copy and certify that it’s a correct copy of the original;
the documents themselves lack the trustworthiness that is required by the
rules of the evidence.

Again, I have examined the proffered exhibit and find that its admission will help to “best

ascertain the rights of the parties” under § 11-9-705(a)(1).  For that reason, it is hereby

admitted into evidence and will be given due weight.

Admission of Respondents’ Proffered Exhibit 4

Claimant also objected to the admission of this proffered exhibit, which is a payout

history.  When asked to elaborate, his counsel stated:

MR. SPENCER:  Judge, we have no objection to the fact that [Claimant] was
paid the benefits that we indicated in the stipulation.  Whether or not he
received all the indemnity monies, though, set out in page 9 and 10 of the
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2As the record reflects, this document was originally part of Respondents’ Exhibit
2.  But it was culled therefrom and made a separate, proffered exhibit because of
Claimant’s objections.

3As the transcript reflects, Respondents objected to Claimant calling this witness
because he did not indicate prior to the hearing that he would be called.  I overruled the
objection because Respondents in the prehearing order identified Wilburn as a
potential witness, and the wording of the order provides that a party may call witnesses
identified by the opposing side.

Respondents’ Exhibit 2, Proffered Exhibit 2,2 I guess, we would object to
because we’re not absolutely certain that all of those payments were made.
We do agree with the stipulation, though, and the amount that was paid for
the rating given.

As Respondents correctly pointed out, this objection goes strictly to the weight that should

be given this exhibit.  No valid objection was lodged concerning its admission.  I likewise

find that admission of the document will help to “best ascertain the rights of the parties.”

Consequently, the proffered exhibit is hereby admitted into evidence and will be given due

weight.

CASE IN CHIEF

Summary of Evidence

Claimant and Steve Wilburn3 testified at the hearing.  As discussed above, the

parties reached a stipulation concerning the proposed testimony of Mitchell Dodson.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, his August 2, 2012 motion to recuse,

brief in support thereof, and attached documentation, consisting of 394 pages (per

Commission policy, this exhibit, separately bound, has been retained in the Commission’s

files); Claimant’s Exhibit 2, letters pertaining to his constitutional challenge, consisting of
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one index page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of

his medical records, consisting of one index pages and nine numbered pages thereafter;

Claimant’s Exhibit 4, a photocopy of the transcript of his deposition taken April 20, 2012,

consisting of 44 transcribed pages; Respondents’ Exhibit 1, another compilation of

Claimant’s medical records, consisting of one index page and four numbered pages

thereafter; Respondents’ Exhibit 2, records of the Arkansas Game and Fish Commission

and the Colorado Department of Natural Resources concerning Claimant, consisting of

one index page and five pages thereafter; Respondents’ Exhibit 3, Claimant’s Change of

Physician Order entered September 27, 2010, consisting of two pages; Respondents’

Exhibit 4, the payout history of the claim, consisting of two pages; and Respondents’

Exhibit 5, their August 13, 2012 response to the Motion to Recuse, consisting of 20

numbered pages.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on August 2, 2012 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments thereto.  Therein, he argues, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  In their August 13, 2012 response, Respondents assert

that Claimant’s challenges are invalid.

The points raised in Claimant’s motion are virtually identical to those considered

and rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark.
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App. 70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and

its ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that

it should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.
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B. Compensability

The parties have stipulated that Claimant sustained a compensable injury to his

right arm on July 20, 2010.  However, they have disagreed as to whether he also suffered

a compensable injury to his right shoulder as a result of that same work-related incident.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415;

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

With respect to aggravation, an employer under the Arkansas Workers’

Compensation Act takes an employee as the employer finds him.  Employment

circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does

not disqualify a claim if the employment aggravated, accelerated, or combined with the
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infirmity to produce the disability for which compensation is sought.  St. Vincent Med. Ctr.

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury

with an independent cause, must meet the requirements for a compensable injury.”

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that

the alleged injury be shown by medical evidence supported by objective findings.  See

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 61 years old and an honorably-discharged veteran,

testified that he is a high school graduate and attended one year of college and four years

of vocational/technical school.  He was an employee of Respondent Steve Wilburn

Plumbing & Electric (hereinafter “Wilburn Electric”) for seven years.  There, he worked

primarily as a plumber, but helped out on occasion as an electrician.  While installing a

ceiling fan as part of his job on July 20, 2010, he injured his right shoulder:

I put up the hardware for the ceiling fan.  Steve’s [Wilburn, the owner of
Wilburn Electric] boy, Robert, he made the electrical connections, and then
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I’d come back, I had went on and put on light covers or something, and then
I’d come back, hung the fan, and then when I fell there was a brass right
around the ceiling fan that goes against the roof, the ceiling.  And then I put
in one screw, then I had reached around to put in the other screw on the
other side, it’s got two little short brass screws that holds that up there, and
then that was when the ladder fell.

Claimant further related that the ladder collapsed, causing him to fall to the concrete floor

and strike his right elbow in the process.  At the time, his right arm was in a tucked-in

position. After awhile, he began having problems with his right arm that went into his right

shoulder and neck.  His right arm began to swell, and the area under his right armpit.

That same day, he went to Dr. Lee.  In turn, Lee referred him to Dr. Wesley Cox.

Respondents sent him to Dr. Charles Pearce.  After four months of treatment, which

included physical therapy, Pearce operated on the shoulder in November 2010.  Claimant

stated that the surgery did not improve his condition. He also took issue with what he

perceived as Pearce’s lack of caring.  Later, Claimant went to Dr. Tarik Sidani via a

change-of-physician.  He described Sidani as caring; he believes that his treatment will

help.  The doctor has proposed surgery that he believes will address Claimant’s condition.

He last saw Sidani in April 2011.

As for his shoulder condition, Claimant stated that he is in pain–he rating it as being

7/10 at the hearing.  He has difficulty raising his right arm; and it lacks the strength it had

before the accident.  Claimant has problems moving his arm in certain positions.  Because

he is right-handed, performing tasks with only his left hand is hard.  He wishes to have his

shoulder repaired so that he can return to work.  Claimant admitted that since the accident,

he has helped his father on his cattle farm with such tasks as driving a bob truck and

spreading chicken litter.  He has also operated a chain saw on occasion, and continues
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to drive his own vehicle.  In addition, he has continued to make yearly elk-hunting trips to

Colorado.  Although these trips have been successful, they have entailed that he shoot

left-handed, steadying the weapon against a tree.  Claimant’s employer, Steve Wilburn,

accompanies him on these trips and is aware of his right shoulder and arm limitations.

Because of his shoulder problems, he is no longer able to make arrowheads or hunt with

a bow.

Claimant is aware that Dr. Pearce has opined that his right shoulder condition was

a pre-existing one.  But he adamantly denied having any problems with it prior to the

ladder accident.  He has never been diagnosed as having arthritis.

Called by Claimant, Wilburn corroborated his testimony that he did not present with

any shoulder problems prior to the fall.  He testified that Claimant worked for him for seven

years and was a good employee.  It was Wilburn’s opinion that Claimant is being truthful.

Medical Records.  Claimant’s medical records in evidence reflect the following:

On July 20, 2010, Claimant underwent an MRI of his right shoulder.  The report by

Dr. Robert Brand reads:

MRI RIGHT SHOULDER:  There is no evidence of fracture or dislocation.
The tendon of the long head of the biceps  is not apparent and is
presumably severed with retraction of the biceps muscle.  The rotator cuff
tendon also shows a complete tear.  There is complete narrowing of the
subacromial space although the acromion and humerus do not appear to be
fractured and do not contain any abnormal signal.  There is a large effusion.
There is a large area of abnormal signal in the anterior portion of the deltoid
muscle including muscle tear and hematoma.

OPINION:
1. The rotator cuff tendon and long head of the biceps tendon are

severed.
2. The anterior portion of the deltoid shows significant muscle

tear as well as intramuscular hematoma.
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3. There is no fracture or dislocation.

When Claimant saw Dr. Cox on July 21, 2010, he noted that the right shoulder was “very

swollen across the superior and lateral shoulder into the area of the deltoid tuberosity.”

He concurred with Dr. Brand’s reading of the MRI.  Cox assessed him as having:

1. Massive rotator cuff tear, right shoulder after fall.
2. Long-head bicep tendon rupture, right shoulder.
3. Partial deltoid rupture at insertion, right shoulder.

The doctor recommended that he immediately undergo surgical repair of the rotator cuff.

Claimant was seen by Dr. Pearce on July 27, 2010, who reviewed the MRI and

noted that “[t]his has the appearance of the a [sic] chronic tear.”  While he wrote that the

rotator cuff and biceps injuries “may be chronic,” he added that “[i]t may be an acute on

chronic injury.”  Pearce recommended that Claimant undergo physiotherapy.

On August 2, 2010, Claimant presented to Dr. Sidani after one therapy visit–he

related that he was discharged because the therapist did not feel she could help him.  X-

rays showed mild degenerative changes in the AC joint, and the MRI, per Sidani, reflected

abundant fluid in the glenohumeral joint, slight superior migration of the
humeral head but no significant degenerative changes.  He has a complete
tear of his rotator cuff and possible tear of his biceps tendon as well.

The doctor wrote:

ASSESSMENT AND PLAN:  right rotator cuff tear with biceps tendon tear.
I feel this is an acute injury.  He had no problems prior to this.  His MRI does
show some retraction of his rotator cuff tendon but does not show fat atrophy
of the supraspinatus or infraspinatus tendons on his MRI.  I feel without a
doubt this is an acute injury that will benefits from an arthroscopy with rotator
cuff repair and possible biceps tenodesis.  I’ve explained this procedure to
the patient, the postoperative physical therapy restrictions.  I’m not currently
his workman’s [sic] compensation doctor, but the patient has expressed an
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interest to switch his case over to me, and we’ll be glad to help him out with
this procedure if he’s able to get his case switched over.

When Claimant returned to Dr. Sidani on October 13, 2010, he reported that he had

gone to physical therapy as prescribed over the previous two months, with no

improvement.  Sidani continued to recommend rotator cuff repair surgery, subacromial

decompression, and “possible biceps tenodesis.”

Dr. Pearce operated on Claimant on November 10, 2010, examining and

manipulating the shoulder while Claimant was under anesthesia and also performing an

arthroscopic debridement of the rotator cuff.  The post-operative diagnoses Pearce

assigned him were “(1) Adhesive capsulitis[; and] (2) Massive irreparable tear of rotator

cuff, supraspinatus and infraspinatus, partial tear of subscapularis.”  The notes read in

pertinent part:

PREOPERATIVE NOTE:  Mr. Henson is a 60-year-old right-handed man
who prior to July 20 says that he had no problem with his right dominant
shoulder.  He had an injury with an axial pull.  MRI scan was done that day
at the hospital and showed a retracted rotator cuff tear characteristic
of a chronic tear.  He had when he saw me a week later developed some
ecchymosis about his shoulder.  This was superficial and was, in my
opinion, probably related to a partial tear of his deltoid muscle that
occurred during injury.  He had already developed fairly significant
stiffness.  We began him on a therapy program to try to regain motion prior
to considering further surgical care.  He and I had numerous long
discussions regarding the tear and the possibility of reparability.  I was
concerned that this tear was actually chronic in nature.  There was
superior humeral head migration the day of injury and retraction of the
tear to the glenoid.  These were characteristics in my opinion of a
chronic tear and so this injury was most likely an acute on chronic
event despite the fact that he did not recognize significant pre-injury
problems with his shoulder.  Because he plateaued in therapy recently
and was making very little headway in terms of gaining his motion, we
discussed further treatment to include those outlined above.  He understood
that an attempt would be made to repair the rotator cuff if at all plausible but
this could not be done under tension.  My concern was that it was chronic
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and not reparable.  In that case, debridement could be done along with
manipulation.

. . .

OPERATIVE NOTE IN DETAIL: . . . A standard posterior arthroscopic portal
was established and a systematic examination of the shoulder joint was
carried out.  There was dense scar tissue extending from the rotator cuff tear
which at the level of the glenoid extended laterally.  The biceps appeared
intact and was not torn and was not subluxed.  The subscapularis had partial
tearing.  The glenoid and humeral head surfaces were intact.  There was
some superior glenoid labrum fraying, which was smoothed with a shaver
introduced from an anterior portal which was established by outside-in
technique.  The remainder of the shoulder joint and the intraarticular portion
appeared normal.

The joint was taken to the subacromial bursa.  There was dense scar tissue.
A lateral working portal was established and the scar tissue was excised with
a shaver.  The rotator cuff was as seen on MRI retracted to the level of the
glenoid.  All the scar tissue was removed on both articular and bursal sides
of the cuff, but it was not mobile even to any of the articular surface of the
humeral head.  The anterior rotator interval was released.  Again, this did
not provide any mobilization of the tear confirming to me that this was
likely a quite chronic tear extending much beyond the reported injury
in July.  The tear was smoothed with shaver and Oratec.

(Emphasis added)

In response to an inquiry by Respondents’ counsel, Dr. Pearce on May 4, 2011

wrote:

In regard to your letter of April 27, 2011, as it pertains to Jerry Henson and
his on-the-job injury to his shoulder, it is my opinion that his rotator cuff tear
is a chronic finding and that  is stated within a degree of medical certainty.
The main injury to this man’s shoulder was that of a hematoma that
developed within the deltoid causing pain and subsequent stiffness of his
shoulder, which was treated initially with physiotherapy.

Despite an MRI finding of an absent biceps at the time of surgery in
November, the biceps was in fact intact.  The rotator cuff was irreparable
despite attempts at mobilization.  The rotator cuff findings are consistent with
a chronic tear.  Large tears such as this that are acute, in my experience, are
fairly easy to mobilize to the tuberosity despite their size and retraction.  As
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far as his biceps is concerned, that could be construed as a possible acute
portion of his injury and certainly could be a source of pain.  It is not unusual
to perform either a tenotomy or tenodesis of this tendon to relieve pain to a
degree, but this certainly will not, in my opinion, really solve problems of
ongoing weakness and will not help his active range of motion.  A conclusion
was also made that he did not show “much chondrosis in the humeral head
or glenoid.  I feel this probably is more acute than chronic.”  This refers to
the fact there is no degeneration in the joint, such as can be seen with a
chronic rotator cuff tear that leads to rotator cuff arthropathy.  That time
frame is variable from patient to patient, and I have seen many patients with
chronic, irreparable tears who never develop chondrosis or arthropathy.  The
need for a reverse total shoulder arthroplasty may be indicated for this man
at some point if he develops arthropathy, but that is because of his
preexisting chronic, irreparable rotator cuff tear.

On August 3, 2011, Dr. Pearce assigned Claimant an impairment rating of six percent (6%)

to the upper extremity, translated to four percent (4%) to the body as a whole.

On January 16, 2012, Dr. Sidani wrote a letter to Claimant’s counsel that reads:

This letter is regarding Mr. Henson’s Workers’ Compensation case.  I will
summarize his injuries and his findings and the extent I am familiar with this
patient.  Mr. Henson originally sustained a Workers’ Compensation injury on
July 20, 2010.  He was working as a plumber when he fell off a ladder, falling
onto his right shoulder.  He had immediate pain in his right shoulder.  He
was seen by me not as a Workers’ Compensation claim, but as a second
opinion out of his private insurance on August 2, 2010.  He was found to
have right shoulder pain and weakness consistent with a rotator cuff injury,
showed some signs of biceps pathology as well.  I reviewed his MRI, showed
abundant fluid in the shoulder and severe migration of the humeral head
without significant degenerative changes and a complete massive tear of his
rotator cuff.  I did recommend surgery at this time.  He was being seen by a
separate orthopedic surgeon initially.  He transferred his Workers’
Compensation case to a Dr. Pearce in Little Rock, Arkansas who treated him
appropriately with physical therapy and eventually an arthroscopy.  During
Mr. Henson’s arthroscopy dated November 10, 2010, Dr. Pearce found
obvious signs of a chronic massive rotator cuff tear which was irreparable.
He had a debridement performed at that time.  His biceps tendon appeared
to be intact at the intraarticular portion of the tendon, at least did not see a
significant chondrosis of the humeral head or instability.  Mr. Henson
subsequently attended physical therapy as appropriately prescribed and
never regained much motion in his shoulder and never got significant pain
relief.  Mr. Henson subsequently transferred his Workers’ Compensation
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claim to me after an IME performed on March 30, 2011.  His findings at that
time were of massive irreparable rotator cuff tear with active abduction and
forward flexion to 60 degrees at the shoulder, passive to 160 degrees
without signs of adhesive capsulitis.  At that time, I recommended an MRI to
evaluate the shoulder once again, looking for fat atrophy of the infraspinatus
and supraspinatus consistent with chronic rotator cuff injury, but also made
note of severe tendinosis and dislocation of the long head of the biceps
through the bicipital groove.  A second MRI was dated April 8, 2011.  My last
office visit with Mr. Henson was on April 14, 2011.  He showed no
improvement on range of motion or function of his shoulder.  He continued
having pain with some signs of biceps tendinitis.  At that time, I discussed
possible treatment with the patient including a biceps tenodesis which may
provide some pain relief but will most likely not improve his range of motion
of his shoulder and instructed him that he may eventually need a total
shoulder replacement which is my feeling with the patient will ultimately need
to regain function of this arm and complete pain relief.  There have been
recent studies in the literature showing reverse total shoulder arthroplasty
to improve patients without significant chondrosis or arthropathy of the
glenohumeral joint.  In this patient’s line of work, however, this would give
him significant permanent restrictions to lifting and use of this arm, although
it should help his arm for daily activities.

In conclusion, Mr. Henson still shows significant deficit to his right shoulder
as of 04/14/2011 and feel the next step of treatment maybe [sic] a biceps
tenodesis and second-look arthroscopy.  If these do not provide adequate
pain relief and function of his shoulder, he will be a candidate for reverse
total shoulder arthroscopy in the future.  We will be happy to see this patient
again if need be or if the patient decides to undergo any further surgery.
Otherwise, you may contact us for any additional information or questions.

Discussion.  I find that the credible evidence preponderates that Claimant sustained

a compensable right shoulder injury.  At the outset, I note that the medical evidence,

supported by objective findings, establishes that he sustained such an injury.  The MRI of

the shoulder that was taken on July 20, 2010–the day of the fall at issue–reflects “a large

effusion.”  Effusion is an objective finding.  See Greer v. Ozark Opportunities, 2009 AWCC

124, Claim No. F704899 (Full Commission Opinion filed July 8, 2009); Pickens v. Health

Resources of Ark., Inc., 2007 AWCC 152, Claim Nos. F601983 & F306687 (Full
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Commission Opinion filed December 7, 2007).  A tear of the deltoid muscle and a

hematoma–also objective findings–were found there as well.  Dr. Cox on July 21, 2010

found a significant amount of swelling in the shoulder.  This is also an objective finding.

See Ellis v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App. 118, 289 S.W.3d 497 (2008).

The above findings alone establish that Claimant sustained an injury to his right shoulder.

Disagreement, however, centers on two other areas of the right shoulder:  the

rotator cuff and the biceps tendon.  The medical evidence clearly documents that Claimant

suffered a complete tear of the rotator cuff.  As set out above, Dr. Pearce has opined that

it was chronic, or degenerative in origin, while Dr. Sidani connected it to the work-related

fall.  The Commission is authorized to accept or reject a medical opinion and is authorized

to determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall,

79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full

Commission Opinion filed February 14, 2005), the Commission addressed the standard

when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
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However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

Based on my consideration of their respective opinions on this matter, I credit Dr.

Sidani over Dr. Pearce.  In rendering his opinion that the rotator cuff tear was acute, he

pointed out that Claimant had not had any pre-existing shoulder problems.  This comports

with the balance of the evidence.  Claimant gave credible testimony regarding this.  Not

only would the testimony of Dodson corroborate this, per the stipulation, but his boss at

Respondent employer, Wilburn, confirmed this as well.  In reaching this conclusion, I am

aware that Dr. Pearce opined that the tear was chronic while acknowledging that Claimant

“did not recognize significant pre-injury problems with his shoulder.”  But as Dr. Sidani

pointed out, and I credit, his first MRI did not show fat atrophy of the supraspinatus or

infraspinatus tendons consistent with a chronic tear.

However, regardless of whether the rotator cuff tear is chronic or acute, it is

apparent that other objective findings of right shoulder injury have been established.  This

includes injury to the biceps tendon.  At the hearing, Respondents correctly pointed out

that Dr. Pearce in his operative notes stated that “The biceps appeared intact and was not

torn and was not subluxed.”  He confirmed this in his May 4, 2011 letter quoted above:

“Despite an MRI finding of an absent biceps at the time of surgery in November, the biceps

was in fact intact.”  This would appear to rebut the finding in the first, pre-operative MRI

finding of a tendon rupture.  But I hasten to add that in his May 4, 2011 letter quoted

above, Pearce himself makes reference to an acute biceps injury:  “As far as his biceps
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is concerned, that could be construed as a possible acute portion of his injury and certainly

could be a source of pain.”  What biceps finding was there?  The answer is found in Dr.

Sidani’s January 16, 2012 letter, where he noted the finding of “dislocation of the long

head of the biceps through the bicipital groove.”  I credit both Drs. Pearce and Sidani and

find that the medical evidence, supported by objective findings, shows that Claimant

suffered an acute injury to his biceps.

As for the balance of the elements of compensability, I find that the evidence

preponderates that the above injuries arose out of and in the course of his employment at

Respondent Wilburn Electric.  The injuries took place on July 20, 2010, while Claimant

was engaged in a work-related activity:  installation of a ceiling fan.  Claimant was injured

as the result of a fall to the concrete floor that was caused by the collapse of the ladder

upon which he had been standing–a specific incident identifiable by time and place of

occurrence.  The injuries caused internal and external harm to the shoulder and required

medical services.  Consequently, he has proven by a preponderance of the evidence that

he sustained a compensable injury to his right shoulder by specific incident.

In the alternative, I find that even if Claimant had any pre-existing problems with his

shoulder, the fall caused a compensable aggravation of those conditions.  Dr. Pearce

opined more than once that Claimant’s injuries were “acute on chronic.”  I credit this.  The

credible evidence establishes that his employment duties on July 20, 2010 aggravated,

accelerated, or combined with any pre-existing infirmity to produce the disability for which

compensation is being sought.

C. Additional Treatment
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At the outset, I find that Claimant has proven by a preponderance of the evidence

that all of the treatment of his right shoulder that is in evidence was reasonable and

necessary.

But Claimant has argued that he is entitled, at the expense of Respondents, to

additional treatment of his right shoulder, including surgery that Dr. Sidani has

recommended.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

I have found that Claimant has proven that he suffered a compensable injury to his

right shoulder.  Of course, a claimant is not required to furnish objective medical evidence

of his continued need for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App.

359, 13 S.W.3d 211 (2000).
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Dr. Sidani has recommended that Claimant undergo two additional surgical

procedures:  (1) a “second-look arthroscopy” and (2) tenodesis.  In recommending these,

the doctor noted, inter alia, that Claimant continues to suffer from severe shoulder pain.

This is corroborated by his hearing testimony, which I credit.  He stated at the hearing that

his pain was 7/10.  Even Dr. Pearce acknowledged that “It is not unusual to perform either

a tenotomy or tenodesis of this tendon to relieve pain to a degree . . . .”  As the Arkansas

Court of Appeals has held, a claimant may be entitled to additional treatment even after

(as here) the healing period has ended, if said treatment is geared toward management

of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  Such

services can include those for the purpose of diagnosing the nature and extent of the

compensable injury; reducing or alleviating symptoms resulting from the compensable

injury; maintaining the level of healing achieved; or preventing further deterioration of the

damage produced by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); Artex, supra.  After consideration of the evidence, I credit Dr.

Sidani’s opinion on this matter and find that the additional treatment–including both

proposed surgical procedures–is causally connected to Claimant’s compensable right

shoulder injury and is reasonable and necessary.  He has shown his entitlement to this

treatment by a preponderance of the evidence.

CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings

of fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump
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sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


