
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F407313

CHRISTY HENSON, Employee       CLAIMANT

V.

ST. JOHNS’S HOSPITAL, Employer    RESPONDENT
                                                       
RISK MANAGEMENT RESOURCES, Carrier/TPA    NO. 1 RESPONDENT

DEATH & PERMANENT DISABILITY TRUST FUND      NO. 2 RESPONDENT

OPINION FILED JANUARY 3, 2012 

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville,
Arkansas.

Respondent No. 1 represented by GUY ALTON WADE, Attorney, Little
Rock, Arkansas. 

Respondent No. 2 Death & Permanent Disability Trust Fund
represented by CHRISTY KING-- not participating at the hearing.

STATEMENT OF THE CASE

On October 10, 2011 the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for

hearing.  A pre-hearing conference was held on August 8, 2011 and

a pre-hearing order was filed on August 9, 2011.  A copy of the

pre-hearing order has been marked as Commission’s Exhibit No. 1 and

made part of the record with modification and without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.



2. The prior Opinion of May 19, 2010, has become final and

is res judicata of all issues raised and addressed

therein.

3. The relationship of employee-employer-carrier existed

between the parties on September 3, 2003.

4. The claimant sustained a compensable injury on September

3, 2003.

5. The appropriate weekly compensation benefits are $195.00

for total disability and $154.00 for permanent partial

disability.

6. The claimant’s healing period ended on June 10, 2009

after the second surgery.

7. There is no dispute over temporary total disability

benefits through May 20, 2008.

8. A 22% (10% + 12%) total impairment rating has been

accepted. After the May 10, 2010 opinion, a 38% wage loss

was accepted and paid on June 29, 2010 by check dated

that day.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to permanent and total

disability benefits or additional wage loss.

2. Attorney’s fees.

 The claimant contends that she was employed with the respondents

at all relevant times including the date of injury.  There has been

a material change in circumstances in that the claimant is now

permanently and totally disabled.  The respondents contend that the



claimant is not entitled to permanent and total disability or any

additional wage loss.  These issues are both res judicata as a

result of the May 19, 2010 opinion. The parties in this matter were

allowed to submit briefs. Both parties submitted briefs and they

have been made part of the record and marked as Claimant’s addendum

No. 1 and Respondent’s Addendum No. 1.  The stipulations agreed to

by the parties at the pre hearing conference conducted on August 8,

2011 and contained in the pre hearing order filed on August 9, 2011

are hereby accepted as fact.  From a review of the record as a

whole to include medical reports, documents, and other matters

properly before the Commission, and having had the opportunity to

hear the testimony and observe the witnesses and their demeanor,

the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 50 year old female.  She was determined

to not be permanently and totally disabled in an opinion dated May

19, 2010.  In that same opinion, she was assessed 38% impairment

rating for wage loss purposes.  The claimant was employed by the

respondent at all relevant times and sustained an admittedly

compensable injury on September 3, 2003.

During the current hearing, the claimant testified that

since her previous hearing she had moved to Texas to live with her

daughter (Record 10/10/2011 at p. 13).  She stated that the move

was necessary for her daughter to help her (Record 10/10/2011 at p.

14).  The claimant added that since her last hearing, her daughter

had to help her with bathe and  get dressed.  She added that her

daughter also changed her bed and helped to keep her room clean



(Record 10/10/2011 at p. 15).  She stated that previously she had

been able to get dressed and do some things (Record 10/10/2011 at

p. 15).  The claimant added that since her previous hearing she and

her husband had divorced and that she had not worked in any form

since the last hearing (Record 10/10/2011 at p. 16).  She added

that she was not able to work, even at light duty, because she

could not sit at a computer. She stated that her neck and shoulders

were injured and in constant spasms.  She also stated that her

hands were crippled with arthritis (Record 10/10/2011 at p. 16).

Additionally, the claimant testified that she had some

modifications to her pain medication since her last hearing and

that her pain was in her neck, upper back, left and right arms and

in her shoulders.  She also added that she had some numbness in the

fingers of her right hand (Record 10/10/2011 at p. 18).  The

claimant also testified that she had to rest or lay down more than

before and that she had developed neurodermatitis and MRSA (Record

10/10/2011 at p. 19).  The claimant testified that she was

experiencing worsening depression (Record 10/10/2011 at p. 22).  On

cross examination, the claimant admitted that no doctor had linked

any of her current symptoms to her neck and shoulder injuries

(Record 10/10/2011 at p. 34).  

The claimant’s ex-husband testified, in general, that the

claimants condition had worsened since the last hearing. However,

on cross examination he admitted that he had not seen the claimant

in the last four months prior to the day before the hearing on

October 10, 2011 (Record 10/10/2011 at p. 49-51).  Additionally,

the claimant’s daughter testified that her mother had come to live



with her.  She performed certain duties for her mother (Record

10/10/2011 at p. 55-56).  The claimant’s daughter testified that

the claimant had neck pain, laid down frequently, had trouble

walking and had neurodermatitis symptoms two to three times per

month.  She added that the claimant’s depression had increased

(Record 10/10/2011 at p. 56-58).  On cross examination, the

claimant’s daughter confirmed that she had not lived with the

claimant from 2008 until 2011 (Record 10/10/2011 at p. 59).  The

claimant’s ex-husband had testified at the previous hearing in May

of 2010.  The claimant’s daughter was the only new witness in the

present case (Record (prior) 3/1/2010 at p. 2).  A review of the

medical evidence submitted focusing on the records from 2011,

reveal that the claimant “looked better” and that her medication

needed to decrease and her activity increase (Claimant’s Exhibit

No. 1 at p. 62). Dr. Zengotita’s records from June of 2011 note

that the claimant’s depression is situational (Claimant’s Exhibit

No. 1 at p. 74).  Additionally, Dr. Zengotita noted on the same

June 2011 visit that the claimant had numerous health issues and

might be better served living closer to her children.  However, he

made no notation that her current troubles were related to her

original injuries or their worsening (Claimant’s Exhibit No. 1 at

p. 78).  The claimant began seeing Dr. Fuke for pain management in

August of 2011.

DISCUSSION

  The claimant has asked the Commission to determine if she is

currently permanently and totally disabled.  Additionally, the

claimant is asking the Commission to assess an additional amount of



wage loss in addition to the 38% previously assessed as a part of

the opinion dated May 19, 2010.  The claimant contends that there

has been such a change in her physical condition as to render her

now permanently and totally disabled or entitled to additional wage

loss.

  The first issue to be addressed is whether the claimant is

entitled to permanent total disability under the Arkansas Workers’

Compensation Act. Permanent total disability is defined in A.C.A.

§11-9-519(e)(1) as the inability, because of a compensable injury

or an occupational disease, to earn any meaningful wages in the

same or other employment. The burden of proof is on the employee to

prove inability to earn any meaningful wages in the same or other

employment. A.C.A. §11-9-519(e)(2).  Here, however, before we

address the issue of benefits, we must determine if the issues

raised at the current hearing have already been adjudicated.  In a

May 19, 2010 opinion the ALJ was asked to consider the “extent of

permanent disability for permanent functional disability or loss of

wage-earning capacity, including permanent and total disability”

(May 19, 2010 Opinion at p. 2).  In that opinion, the ALJ denied

permanent disability but awarded 38% permanent functional

impairment for wage loss.  The respondents paid the claimant based

on that order.  Now, the Commission is again being asked to address

the issues of permanent total disability and wage loss.  The

parties were allowed time to brief the issues of the claimant’s

entitlement permanent total disability and additional wage loss.

The respondents present a compelling argument. They contend that

res judicata applies to the issues to be heard and that the case



should be dismissed.  Res judicata applies where there has been a

final adjudication on the merits of the issue by a court of

competent jurisdiction on all matters litigated and those matters

necessarily within the issue which might have been litigated

(Respondent’s Addendum No. 1 at p. 2), Beliew v. Stuttgart Rice

Mill, 64 Ark. App. 334, 987 S.W.2d 281 (1998).  The doctrine of res

judicata applies to final decisions of the Commission (Respondent’s

Addendum No. 1 at p. 2).  In determining if the doctrine of res

judicata applies we must determine if the party that will be

affected by the application of the doctrine had a full and fair

opportunity to litigate the issue in question (Respondent’s

Addendum No. 1 at p. 2), Cater v. Cater, 311 Ark. 627, 846 S.W. 2d

173 (1993).  The purpose of the res judicata doctrine is to put an

end to litigation by preventing a party who had a fair trial on the

matter from litigating the matter a second time (Respondent’s

Addendum No. 1 at p. 2, 3), O’Dell v. Rickett, 205 Ark. App. Lexus

687 (September 28, 2005), Cox v. Keahey, 84 Ark. App. 121, 133 S.W.

3d 430 (2003).  This test is whether matters presented in the

subsequent suit were necessarily within the issues of the former

suit and might have been litigated therein, Id. (Respondent’s

Addendum No. 1 at p. 3). In the present case, the issues are the

same as in the May 2010 opinion.  They have clearly been settled

and should not be re-litigated. Clearly, the claimant has had a

full and fair opportunity to litigate the issues.  The claimant’s

new claim should be barred based on the doctrine of res judicata.



The claimant contends that under A.C.A.§ 11-9-713 the

Commission may review the prior decision because there has been a

change in the claimant’s physical condition.

While that is true, and the Commission has the authority to

modify a final award subsequent to the expiration of the time for

appeal, subdivision (a)(2) requires a change in the physical

condition or proof of assignment of erroneous wage loss, United

States Fid. & Guaranty Co. v. Brewer, 52 Ark. App. 214, 9916 S.W.

2d 773 (1996).

 There is nothing in the record that supports the claim that

there has been a change in the claimant’s condition to the extent

that she is now in a different position than she was when the

issues were litigated in March of 2010 and decided in May of 2010.

The witnesses were substantially the same, with the exception of

the claimant’s daughter.  She however, had not lived with or taken

care of the claimant between the years 2008 and 2011.

Additionally, the medical records, while showing that the claimant

has numerous medical issues, provide no link between the claimant’s

current medical conditions and her admittedly compensable injuries.

The claimant should be barred from re-litigating the current issues

based on their failure to prove a change in physical condition. The

claimant has failed to provide proof that there has been a material

change in circumstances to the extent that there has been a change

in the claimant’s physical condition that would entitle her to

further benefits.  It is clear from the testimony and medical

evidence that there have been other health issues develop for the

claimant, but there has been no proof submitted that would compel



the trier of fact to determine that they are related to her

compensable injuries, or that they are of such a nature as to

support her claim for additional benefits.  

  Because the claimant has failed to meet the requirements of

A.C.A. §11-9-713(a)(2) and because the doctrine of res judicata

applies to the issues as they have previously been adjudicated, I

cannot determine whether the claimant is permanently and totally

disabled.  Additionally, the issue of wage loss has been previously

litigated and cannot be re-addressed.  The claimant is not entitled

to a “second bite at the apple.”  It would go against common sense

to allow a claimant to continue requesting a hearing on settled

matters in an attempt to inch closer and closer to permanent total

disability or an additional amount of wage loss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.   Based on the information submitted, I find that the claimant

has failed to meet the requirements of A.C.A. §11-9-713.

Additionally, she has failed to prove that there has been a change

in physical condition which would entitle her to further benefits.

2. Additionally, I find that the doctrine of res judicata

applies to the issues presented in this case.  They have been

previously adjudicated and settled in the opinion of May 19, 2010

and cannot be re-litigated.  The claimant had a full and fair

opportunity to litigate the issues and nothing in the record

submitted supports the need to re-litigate these issues at this

time.



   ORDER

Based upon the foregoing findings and conclusions, I have no

alternative but to deny and dismiss the claim in its entirety.

IT IS SO ORDERED.   

                            
                                                            

  AMY GRIMES
                  Administrative Law Judge


