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Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
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Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
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STATEMENT OF THE CASE

On February 6, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing. A pre hearing conference was conducted on December 5,

2011, and a pre hearing order was filed on December 6, 2011.  A

copy of the pre hearing order without modifications has been marked

as Commission’s Exhibit No. 1 and made part of the record without

objection.  At the pre hearing conference the parties agreed to the

following stipulations:

1. On October 18, 2006 the relationship of employee-self

insured employer-TPA existed between parties.

1. The appropriate weekly compensation benefits are $488.00

for total disability and $366.00 for permanent partial

disability.

2. On October 18, 2006, the claimant sustained a compensable

injury.

1. The claimant’s healing period ended on October 14, 2011.
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2. The respondents accept liability for permanent partial

disability of 11% to the body as a whole. 

At the pre hearing conference the parties agreed to litigate

the following issues:

1. The extent of permanent partial disability for wage loss.

2. Appropriate attorneys’ fees.

The claimant contends that he is entitled to permanent

disability greatly in excess of his impairment rating.

Additionally, the claimant contends that his attorney is entitled

to an appropriate attorney’s fee.  The respondents contend that at

the present time, the respondents are not aware of any additional

permanent anatomical impairment other than the 9% they have

previously accepted and paid.  The respondents contend based on the

present medical evidence that claimant is not entitled to any

permanent disability benefits in excess of his permanent anatomical

impairment. 

The stipulations agreed to by the parties at the pre hearing

conference conducted on December 5, 2011, and contained in the pre

hearing order filed on December 6, 2011 are hereby accepted as

fact. From a review of the record as a whole to include medical

reports, and documents properly before the Commission, and having

had the opportunity to hear the testimony and observe the witness

and his demeanor, the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 59-year-old male who worked as a school

teacher for twenty-five years(Record 2/6/2012 at p. 13).  He

sustained a compensable injury on October 18, 2006(Commission’s

Exhibit No. 1).  The admittedly compensable injury was sustained

breaking up a fight while working for the Gravette school

district(Record 2/6/2012 at p. 6).  At the time of the injury, the

claimant was employed as a teacher and director of the alternative

learning environment(Record 2/6/2012 at p. 7).  The claimant

testified that his duties were to oversee the daily activity of the

alternative school, as well as teach students(Record 2/6/2012 at p.

8).  He added that his job required him to be up and among the

students.  Additionally, the students in the alternative program

each had a different course and could not be taught as a group.  He

had to be mobile, on his feet, going from student to student(Record

2/6/2012 at p. 8).  The claimant testified that from 2006 to 2011

he had continuing symptoms.  He added that he had pain in the

middle and lower back, including pain in the sacroilic and pain

going down his legs into his feet(Record 2/6/2012 at p. 6).  He

stated that the pain in his legs occurred when walked for 10-15

minutes (Record 2/6/2012 at p. 6). The claimant reached MMI on

October 14, 2011 and the respondents have accepted an impairment

rating of 11% to the body as a whole.  The claimant testified that

he decided to have surgery because, while he had continued to work,

he had gotten to the point where he was not really doing his job,

even though he was at work.  He added that he could not walk around
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with the students and could hardly walk from the office to his

classroom(Record 2/6/2012 at p. 7).  The claimant added that while

he had not heard good things about back surgery, he went ahead and

had the surgery(Record 2/6/2012 at p. 7). The claimant had surgery

in January 2011 after a considerable amount of non surgical

treatment(Record 2/6/2012 at p. 6). He added that the surgery had

a good result and relieved some of his pain (Record 2/6/2012 at p.

7). The claimant returned to work after surgery as an academic

couch, not as the director or teacher in the alternative

program(Record 2/6/2012 at p. 8).  However, he was only able to

work three to three and a half hours a day before going home due to

the pain.  Generally, he could only stay at work for four

periods(Record 2/6/2012 at p.9-10).  He added that after he

finished the forth period, he was in substantial pain.  The

claimant also testified that he could seldom work a whole week,

adding that he usually had to have a day off during the week so he

could manage the pain(Record 2/6/2012 at p. 10).  The claimant

tried to alternate between sitting and standing, but stated “just

the getting up and the sitting was difficult”(Record 2/6/2012 at p.

10).  The claimant testified that he had taught in several

different schools, had been a teacher for 25 years and had also

worked for two years in the loan origination business(Record

2/6/2012 at p. 12-13).  He added that he made about $35,000 in the

loan business and was making $60,000 when he was injured in

2006(Record 2/6/2012 at p.43).  The claimant testified that while,

he had been teaching for 25 years, he was unable to get a teaching
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contract.  He stated that he could not get a contract because he

could not work a full day(Record 2/6/2012 at p. 13).  He added that

he was not employed anywhere at the time of the hearing. He had

tried to find work with several schools, but what he found would

require him to work a full day. He could not work a full day(Record

2/6/2012 at p. 14-15).  The claimant testified that he had a

master’s degree.  However, any job that he could handle would have

to allow a lot of freedom. He had tried to find his limitations

when he returned to work at Gravette, and he could “go no longer

than three or three and a half hours of actual teaching”(Record

2/6/2012 at p. 14-15).  He added that he did not know of any

teaching jobs that would allow him to work half a day.  The

claimant testified that he might be in need of additional surgery,

but there was no guarantee that it would improve his condition.  He

added that he wanted to “get back where I can go back to school and

teach”(Record 2/6/2012 at p. 16).  The claimant stated that he had

a functional capacity evaluation and that the testing increased his

pain level substantially, adding that he was not able to function

well for three or four days following the evaluation(Record

2/6/2012 at p. 16-17).  

Dr. Blankenship’s preoperative notes from January 2011,

confirms that the claimant had lateral arthrodesis at L1-2, L2-3

and L3-4(Claimant’s Exhibit No.1 at p. 15).  Additionally, on

October 13, 2011, Dr. Blakenship noted that the claimant might need

an additional surgery in the form of a SI joint rhizotomy, but

stated that the claimant had reached MMI.  He noted that the
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claimant had an 11% rating to the body as a whole.  However, Dr.

Blankenship notes that the qualification for a rating and the

rating could change as a result of further treatment(Claimant’s

Exhibit No. 1 at p. 37).  Also, Dr. Blakenship notes on October 13,

2011 that he was asked to do a disability determination.  He notes

that the claimant had a functional capacity evaluation on October

3, 2011 and he was assessed as able to perform work within a light

classification.  Despite this information, Dr. Blankenship set the

claimant’s restrictions at sedentary work, no lifting of more than

ten pounds and no prolonged sitting.  He considered prolonged

sitting more than one hour(Claimant’s Exhibit No. 1 at p.35-38).

On October 20, 2011, Dr. Blankenship again notes that he has

reviewed the October 3  functional capacity evaluation, noting

again that the evaluation set the claimant’s work ability at the

“light demand classification.”  Dr. Blankenship noted that he was

placing a permanent weight-lifting restriction of 20 pounds on the

claimant.  He added that he was not to engage in sitting for

prolonged periods of time without the ability to get up and

stretch.  He also noted that the claimant should not stand for

prolonged periods of times without the ability to rest and he

should not engage in any bending or twisting at the

waist(Claimant’s Exhibit No. 1 at p. 44).

The functional capacity evaluation from October 3 states that

the claimant can perform light classification of work and  has the

ability to occasionally lift/carry up to 20 pounds.  Additionally,

the report notes that,
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“Mr. Harmon completed all lifting activities
with his weight shifted away from his right
leg and used compensatory movement patterns
during lifting and carrying activities.”  

The report also notes, 

“Mr. Harmon demonstrates poor tolerance to all
general mobility tasks including: prolonged
walking, climbing stairs, stooping, kneeling,
pushing and pulling.  Mr. Harmon does require
a chance from sit to stand and vice versa
after 15-20 minutes of either activity.  Mr.
Harmon did not demonstrate the ability to
complete the crouching task” (Respondent’s
Exhibit No. 1 at 99-100).  

DISCUSSION

The claimant sustained an injury to a portion of his body that

was not scheduled under the Workers’ Compensation Act, A.C.A §11-9-

521, therefore his entitlement to permanent disability benefits is

controlled by A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to
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which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

Here the first issue that must be addressed is the claimant’s

entitlement to wage loss on excess of the 11% anatomical impairment

rating. In Logan County v. McDonald, 90 Ark. App. 409, 206 S.W. 3d

258 (205), the Arkansas Court of Appeals found that the Workers’

Compensation Commission had substantial evidence to justify its

decision of awarding the employee a 25% wage loss in excess of an

impairment rating under subdivision (B)(1) of § 11-9-522.  In that

case, the claimant was 58 years old, had limited education, and had

worked as a mechanic for many years. In the instant case, we have

the unique situation where the claimant has a master’s degree, but

the jobs for which he is trained, he can no longer perform.  The

claimant testified that while he had taught for 25 years, he was

unable to get a teaching contract because he can no longer work a

full day as a teacher.  The claimant was injured in 2006, had

surgery in 2011 and is still unable to perform the duties of a full

time teacher he performed prior to his injury.  The claimant’s

functional capacity evaluation and Dr. Blankenship’s notations

confirm that he can perform light duty [initially Dr. Blakenship,

noting a request for disability determination, set his work ability

at sedentary], but the functional capacity evaluation makes clear

that the claimant cannot perform general mobility tasks including:
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prolonged walking, climbing stairs, stooping, kneeling, pushing and

pulling. While it might seem that teaching would be light work

classification the claimant could perform, it is clear from his

testimony that he is unable to sustain the hours and daily work

required for teaching.  Additionally, his testimony confirms that

he cannot ambulate adequately to teach school, neither can he sit

nor stand for more than an hour.  These restrictions would limit

the claimant’s ability to perform in the classroom, attend meetings

and attend to hall or yard duty.  Additionally, his inability to

stoop, kneel and engage in prolonged walking or climb stairs would

seem to make it impossible for the claimant to function in most

school settings. 

Based on the claimant’s testimony related to his education and

work history, the claimant’s pool of available jobs is obviously

much smaller due to his compensable injury and its effects. The

Commission cannot overlook the claimant’s age, which adds to his

inability to find work.  Few school districts are going to hire a

59-year-old teacher, despite the fact that he has 25 years of

teaching experience.  Additionally, we must also recognize that

since he was no longer able to teach at Gravette and he has not

been able to find another teaching job, he is unable to avail

himself of state teacher retirement benefits, or participate in the

T-drop program.

The respondents, on cross examination, inquired about

administrative work, however, if the claimant cannot work a full

day he cannot work in an administrative capacity.  While, he might



Harmon- F 612023 -10-

have lesser time and work restrictions as an administrator, he

would still have to move about the school campus, attend meetings,

address disciplinary issues and be up and about for a full day of

work.  The nature of his prior work history and educational

background would require him to find a job in which it would be

difficult to meet the restrictions under which he would need to

work.  Additionally, while the claimant has an advanced degree, any

light classification work that the claimant might find would

require him to walk, stand, sit, and most likely stoop and twist.

 These are all movements that fall into the restrictions that have

been placed on the claimant’s ability to work. There are few jobs

that would fit into the claimant’s restrictions that would not

require him to sit or stand for less than an hour.  Even

“playground” or yard duty at a school might require him to stand

for close to an hour.

Based on his work history, education, and experience, jobs for

which the claimant would be qualified would be impossible for him

to perform due to his compensable injury.  Clearly, the claimant

would like to return to teaching.  He has attempted to find a job

that would allow him to work a half day take frequent breaks and

not stand or sit for long periods of time however, he has been

unsuccessful.  Additionally, while the claimant was earning $60,000

when he was injured, he has been unable to find such a job in the

field for which he is trained.  Clearly his pool of available jobs

has been reduced.  It would be extremely difficult for the claimant

to find light work, or office type work that would allow him to
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earn the salary he was earning as well as allow him all the

accommodations that he would require to work successfully. 

After considering all of the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by his compensable injury. In my

opinion, this loss of wage-earning capacity would entitle the

claimant to an amount of wage loss or functional impairment that

would be equal to a whole body impairment rating of 11%. This

amount is over and above any consideration of anatomical

impairment. While the Commission can find that the wage loss

factors are such to render the claimant permanently and totally

disabled, I do not find that the wage loss factors, in this case,

reach the level of permanent total disability, at this point.

Considering the claimant’s testimony, and his willingness to apply

and try to work, and the results of his functional capacity

evaluation, it is possible that there might be some light

classification job that the claimant could perform.  Clearly, it

would be one that might be performed at home,  allowing the

claimant some freedom to take breaks, move about, and control his

pain.  However, there is no evidence that these types of jobs are

now or have been available to the claimant and it is unlikely that

the pay would be comparable to the salary the claimant was making

prior to his compensable injury.

The claimant has proven by preponderance of the evidence,

through his testimony, as well as the conclusions from the
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functional capacity evaluation and Dr. Blankenship’s notations and

recommendations that his[ the claimant’s] pool of jobs has been

reduced due to his compensable injury.  I find that the claimant

has a loss of wage-earning capacity that would entitle him to an

amount of wage loss or functional impairment that would be equal to

a whole body impairment rating of 11%.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that he suffered a loss in wage

earning capacity as a result of the compensable injury

that occurred on October 18, 2006.  The amount of wage

loss for earning capacity is in an amount equal to an 11%

impairment and is in addition to the 11% assigned for the

anatomical impairment rating to the body as a whole.  The

wage loss factors, in this case, do not rise to the level

that would render the claimant permanently and totally

disabled at this time.

2. The claimant’s attorney is entitled to a fee based on

wage loss equal to an 11% impairment.

ORDER

The respondents shall pay to the claimant an 11% impairment

for wage loss capacity.

The respondents shall pay to the claimant’s attorney an

attorney’s fee based on wage loss for an 11% impairment rating.

IT IS SO ORDERED.   

                                                          
                                    AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE


