
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G008888

JESSICA HUTCHENSON, EMPLOYEE CLAIMANT

GAILEY OIL,  INC. D/B/A JIMMY’S 

SUPER STOP, EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE CO.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 18, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE TERENCE C. JENSEN, Attorney

at Law, Benton, Arkansas.

The respondents were represented by HONORABLE JARROD PARRISH,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 25, 2012, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted in

this matter on August 14, 2012, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the September 25, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including October 2, 2010.

3) On October 2, 2010, the claimant sustained compensable

injuries to her left wrist and low back.

4) Claimant’s compensation rate is $145.00 per week for both

temporary total disability benefits and permanent partial disability

benefits.

At the full hearing, the parties agreed the sole issue to be determined

would be whether the claimant is entitled to additional medical treatment.

At the full hearing, the claimant contended her treating physician is Dr.

Thomas Hart.  At the request of respondents, claimant was seen for an

independent medical evaluation by Dr. Brad Thomas.  The claimant has

returned to Dr. Hart for continued treatment; however, the request has been

denied by the respondents.  The claimant requests continued treatment by Dr.

Hart or any physician the Commission may direct.

Respondents contended at the full hearing that all appropriate benefits

have been paid with respect to the claimant’s compensable injuries and she

was released as having reached maximum medical improvement with a zero

percent impairment rating for the wrist by Dr. Walsh on April 6, 2011.  Dr.

Thomas indicated on November 16, 2011, that the claimant could return to full

duty work.  Dr. Thomas then assessed a zero percent impairment rating on
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January 4, 2012.  It is respondents’ position that the medical documentation

does not support entitlement to continued medical or indemnity benefits.

Respondents also contend that based on the medicals, respondents believe

that any need for treatment that the claimant may be able to establish will be

related to an automobile accident that she was involved in on September 21,

2011, and not any work related accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the additional medical treatment now recommended by Dr.

Hart in his September 12, 2011, report found at Claimant’s

Exhibit 1, page 16, is reasonable, necessary, and related to the

claimant’s stipulated compensable back injury.  Therefore,

respondents are responsible for the additional medical treatment

recommended by Dr. Hart pursuant to Commission Rule 99.30.

DISCUSSION
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The claimant, age 30, sustained an admittedly compensable back injury

while working for the respondent employer on October 2, 2010.  The claimant

testified that following her fall which caused her compensable back injury she

reported to the Saline Memorial Hospital emergency room for treatment.  (T.

pp. 10-11, lines 22 & 9-18)  The medical records show that on October 29,

2010, an MRI was conducted on the claimant’s lumbar spine which showed

in part, “L4-5:   A broad-based central disc protrusion is noted with annular

tear indenting the thecal sac.  Mild bilateral facet degeneration is also seen.

No significant neural foramen narrowing is noted.”  (Cl. Ex. 1, p. 38)  The

claimant’s October 29, 2010, MRI also showed, “L5-S1:  A broad-based left

paracentral/foraminal disc protrusion is noted narrowing the left lateral recess

as well as causing mild to moderate narrowing of the left neural foramen.

Another smaller broad-based right paracentral disc protrusion is also noted

extending into the right neural foramen with some narrowing of the right lateral

recess as well as causing mild to moderate narrowing of the right neural

foramen.  No canal stenosis is seen.”  (Cl. EX. 1, pp. 38-39)

Initially, the claimant was treated by Dr. Scott Walsh who treated the

claimant for her broken left wrist which also occurred during the same fall as

her stipulated compensable back injury.  Dr. Walsh referred the claimant to

Dr. Thomas Hart for possible epidural injections and further treatment of her
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back injuries.

Upon referral from Dr. Walsh, Dr. Hart first saw the claimant on

December 27, 2010, and discussed with the claimant her multilevel disc

protrusions and annular tear at the 4-5 level.  Dr. Hart then scheduled the

claimant for a future epidural injection as stated in his December 27, 2010,

report.  (Cl. Ex. 1, pp. 26-27)  Following the claimant’s initial visit with Dr. Hart,

she then underwent a series of epidural injections which gave her some relief.

On May 23, 2011, Dr. Hart returned the claimant to active employment with

no restrictions.  (Cl. Ex. 1, p. 18)  The medical records show the claimant

returned to Dr. Hart on September 12, 2011, with increasing back pain.  Dr.

Hart still diagnosed the claimant with an annular tear and recommended a

repeat epidural injection.  On September 12, 2011, Dr. Hart also prescribed

the claimant Hydrocodone and Skelaxin for the claimant’s back.  (Cl. Ex. 1, p.

16)  The claimant testified she never received the epidural injection

recommended by Dr. Hart in his September 12, 2011, report.

The claimant testified that after Dr. Hart recommended additional

epidural injections on September 12, 2011, the workers’ compensation carrier

denied her additional medical care from Dr. Hart.  (T. p. 26, lines 16-25)  The

claimant testified that after Dr. Hart recommended additional epidural

injections in September of 2011, the workers’ compensation carrier asked her
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to go see Dr. Brad Thomas.  The medical records show the claimant first met

with Dr. Thomas on November 16, 2011, and at that point, Dr. Brad Thomas

did not recommend any surgery.  Dr. Thomas prescribed the claimant a TENS

unit and requested her to follow up in four to five weeks.  Dr. Thomas also put

the claimant on full duty and gave the claimant a prescription for

Hydrocodone.  (Cl. Ex. 1, p. 7)  Claimant did follow up with Dr. Brad Thomas

on January 4, 2012.  In Dr. Brad Thomas’ January 4, 2012, report he states,

“At this point, I want her to continue her TENS unit on a permanent basis.  I

am going to place her at MMI with a zero percent (0%) impairment rating.  I

will give her a prescription for hydrocodone and have her follow up as needed.

When she was here last time, I reviewed an MRI of the lumbar spine which

showed a small, left-sided, L5-S1 disc bulge, but nothing I would recommend

surgery for.  I feel that we can go ahead and release her and place her at full-

duty at this time.”  (Cl. Ex. 1, p. 3)

The claimant testified that she still has continued back pain associated

with her stipulated compensable back injury.  The claimant contended at the

full hearing that she is entitled to the additional medical treatment now

recommended by Dr. Hart in his September 12, 2011, report.  Respondents

contended at the full hearing the claimant is not entitled to additional medical

treatment, and respondents also contended that any treatment the claimant
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does need for her back would be related to a September 21, 2011, automobile

accident and not any work related accident.

ADJUDICATION

Arkansas Code Annotated § 11-9-508(a) requires employers to provide

such medical services as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of

proving by a preponderance of the evidence that the medical treatment is

reasonably necessary for treatment of the compensable injury.  Ark. Code

Ann. § 11-9-705(a)(3):  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995).  What constitutes reasonable and necessary treatment

under § 11-9-508(a) is a fact question for the Commission.  General Electric

Railcar Repair Services v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998).

Additionally, pain management for compensable injury is the respondents’

responsibility even after the healing period has ended.  Treatments to reduce

or alleviate symptoms resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further deterioration of the damage

produced by the compensable injury are considered reasonable medical

services.  Foster v. Kann Enterprises, 2009 Ark. App. 746, 350 S.W.2d 796

(2009).  Liability for additional medical treatment may extend beyond the

treatment healing period as long as the treatment is geared toward
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management of the compensable injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W .3d 31 (2004).

The parties have stipulated to a compensable back injury occurring on

October 2, 2010.  The record shows the claimant had disc protrusions at two

different levels and annular tear indenting the thecal sac by MRI dated

October 29, 2010.  (Emphasis added) (Cl. Ex. 1, p. 38)  The medical records

and the claimant’s testimony show she did receive some benefit from the

epidural injections and hydrocodone which were prescribed to her to manage

her back pain.  However, the claimant’s credible testimony showed that after

time the epidural injections would wear off increasing her back pain.  On

September 12, 2011, the claimant reported back to Dr. Hart with increased

back pain.  Dr. Hart opined at that time, “As discussed before no one is going

to cure her back.  This is management.”  (Cl. Ex. 1, p. 16)  In an effort to

manage the claimant’s pain, Dr. Hart prescribed the claimant more

hydrocodone and Skelaxin as well as a recommendation for another epidural

injection.  According to the claimant’s testimony, at that point her workers’

compensation carrier denied any further medical treatment by Dr. Hart.  The

claimant was then sent to Dr. Brad Thomas who initially prescribed the

claimant hydrocodone and a TENS unit.  (Cl. Ex. 1, pp. 6-7)  Dr. Thomas saw

the claimant again on January 4, 2012, and found that a TENS unit would be
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needed on a permanent basis and continued her prescription for hydrocodone.

Dr. Thomas then released the claimant at MMI with a zero percent impairment

to follow up as needed.  (Cl. Ex. 1, p. 3)

The claimant was referred to Dr. Hart for epidural injections due to her

annular tear and disc protrusions associated with her stipulated compensable

back injury.  As of the last time the claimant treated with Dr. Hart, he was still

treating the claimant for her annular tear and disc protrusions at multiple

levels associated with her stipulated compensable back injury; and

recommended additional epidural steroid injections with the possibility of a

future surgery for which the respondents denied.  Respondents argue the

claimant’s current recommendation for additional treatment from Dr. Hart is

not reasonable, necessary, or related to her stipulated compensable back

injury and respondents further contend that an automobile accident on or

about September 21, 2011, would be the need for any additional medical

treatment related to her back.  

I find the respondents’ contention that the September 21, 2011,

automobile accident being the cause for any additional treatment is invalid.

The medical reports from Dr. Hart clearly show the claimant had the annular

tear and disc protrusions for which he was treating the claimant prior to

September 21, 2011.  Further, Dr. Hart recommended the additional epidural
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injections and possible surgery on September 12, 2011, well over a week

before any automobile accident respondents alleged on September 21, 2011.

The claimant was receiving hydrocodone from Dr. Hart for her stipulated

compensable back injury prior to September 21, 2011, and Dr. Thomas

continued his recommendation of additional hydrocodone after September 21,

2011.  While it is true the claimant has been and is able to work in various

capacities, the pain management for her stipulated compensable back injury

as recommended by Dr. Hart is still reasonable, necessary, and related to the

claimant’s stipulated compensable back injury of October 2, 2010.  Even Dr.

Brad Thomas in his last visit with the claimant on January 4, 2012, did not

state that the claimant did not need additional medical treatment.  In fact, Dr.

Thomas recommended the claimant have a permanent TENS unit and

continued prescribing hydrocodone for the claimant’s back problems.

After reviewing all the credible evidence, and hearing the testimony of

the witnesses, I find the claimant has proven by a preponderance of the

evidence that the additional medical treatment now recommended by Dr. Hart

in his September 12, 2011, report is reasonable, necessary, and related to the

claimant’s stipulated compensable back injury.  Therefore, respondents are

hereby directed and ordered to provide the claimant with the additional

treatment from Dr. Hart as recommended in his September 12, 2011, report
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forthwith and pursuant to Commission Rule 99.30.

AWARD

Respondents are ordered and directed to pay the benefits awarded per

the findings of fact and conclusions of law outlined herein.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


