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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F605996

PAUL HUMPHREY, 
EMPLOYEE CLAIMANT

NEW AGE DISTRIBUTING, INC., 
EMPLOYER                                         RESPONDENT NO. 1

TRUCK INSURANCE EXCHANGE
INSURANCE CARRIER/TPA                            RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2 

                 OPINION FILED MARCH 30, 2012                 
            
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Philip M. Wilson,  
Attorney at Law, Little Rock, Arkansas. 

Respondents no. 1 were represented by The Honorable Jason A. Lee,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas. Ms. King waived
participation in the hearing. 

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on February 27,

2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on December 7, 2011.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective
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contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including April 7, 2006.

3.  The claimant sustained a compensable injuries to his

neck and shoulder on April 7, 2006.

4.  The claimant’s average weekly wage at the time of his

compensable injuries was $460.00.  His compensation rates are

$307.00 and $230.00. 

5.  The claimant reached maximum medical improvement(MMI) 

on May 22, 2010.

6.  The claimant was assigned a 15% anatomical impairment

rating for his neck injury, which was accepted by respondents no.

1.

7.  This claim for additional benefits has controverted in

its entirety by respondents no. 1.      

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Permanent and total disability benefits.

     2.  Wage-loss disability.



3

     3.  Attorney’s fee.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings.  These are hereby incorporated

herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of February 27, 2012, and the documents

contained therein.  The hearing transcript of August 22, 2007, and

the Opinion filed September 27, 2007 have also been made a part of

the record.  These are retained in the Commission’s file.  In

addition, at the time of the hearing, the claimant filed a Brief

dated February 22, 2012, and the parties filed Post-trial Briefs.

These have been blue-backed and marked as Commission’s Exhibit No.

2.  

     The following witnesses testified at the hearing: the 

claimant and Richard Byrd.

                            DISCUSSION

     At the time of the hearing, the claimant was forty-four years

old.  He completed the 10th grade.  After leaving high school, the

claimant obtained his commercial driver’s licence (CDL).  According

to the claimant, he is able to read and write, but not well.  The

claimant is unable to use a computer.  The last job the claimant

worked was at New Age Distributing.  The claimant worked for New

Age approximately five years. He worked as a driver for the

respondent-employer. While working for New Age, the claimant
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stocked his truck.  He was required to load pallets of soft and

energy drinks. 

     Prior to going to work for New Age, the claimant worked for

the City of Little Rock.  The claimant worked there approximately

fourteen (14) years, and was a van driver for the City of Little

Rock.  He also worked with young children, coaching them at games.

While working for the City of Little Rock, the claimant also worked

for Pulaski County School District, as a school bus driver.  He

drove for Pulaski County some ten (10) years.  Once he completed

his bus route, the claimant worked in the cafeteria.  The claimant

has also worked as a playground aide.  In addition, he has had

several short stints of jobs in the fast-food business.   

     The claimant verified that he sustained compensable injuries

to his neck and shoulder in 2006, while working for New Age.

However, the claimant primarily injured his neck.  He denied any

prior injuries to his neck and shoulders, or illnesses at the time

he went to work for New Age.  According to the claimant, he did not

have high blood pressure at the time of hire, nor was he taking any

type of medication.  The claimant underwent surgery for his neck

injury.  He essentially testified that he did not attempt to return

to work for New Age following his surgery, because they fired him

when he asked for another doctor’s opinion.

      Since his injury, the claimant has tried to do some work for

his church.  Prior to his injury, the claimant was active in his
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church and helped out with odd jobs for the church.  After his

injury, the claimant admitted that he received love offerings from

the church.  At one time, the claimant drove the church’s van.

However, the claimant explained that now they will not allow him to

drive due to his medication.  

     Before his injury, the claimant drove the church van in the

mornings.  He dropped some of the kids off at school, and he drove

them on field trips.  After his injury, the church refused to allow

him to drive anymore.  On an occasion, while driving the church’s

van, the claimant was pulled over by a State Trooper, and he asked

if the claimant had been drinking.  Upon showing the State Trooper

his medication, the officer advised the claimant he could be

ticketed for driving while taking this medication and/or be at

fault for an accident due to driving on medication.  The claimant

was paid $8.00 an hour for this work.  

     The claimant is a part-time youth minister.  He preaches 

every third Sunday.  According to the claimant, his sermons are

about 25 to 30 minutes long.  

    As of the date of the hearing, the claimant’s medications

included Methocarbamol(for muscle spasms and pain), ibuprofen, and

Lisinopril, which is used to treat high blood pressure.  He also

takes Hydrocodone-acetaminophen, a pain reliever which treats

severe pain.  The claimant takes this medication twice a day.  He

also takes amitriptyline for depression.  
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     Upon further questioning, the claimant testified:

Q. That's the same one.  Now, then, do these medications
have any side effects that you know of?

A. Yeah, I have light headed now and then.

Q. Okay.  Now, you're taking pretty strong pain medication.
Where do you have pain as a result of this injury?

A. My shoulders, my neck and -- when my neck starts hurting,
my head and everything, like I get real hot and just get a
hurting, pain real real bad right in the middle of my spine,
right there at the top part.  It just like somebody just
squeezed it, then my head go to hurting as a result.
Everything down wind, my hands, everything get to hurting.

Q. Okay.  And how often does that happen?

A. When I've been real active, doing a lot of stuff, you
know how -- I'm a worker, I don't like sitting around, I do --
I got babies to raise, I'm on the go so I still go all the
time, do what I can.  And the pain just kicks in, go to
hurting real bad.

Q. When the pain gets that bad, do you have to stop what
you're doing?

A. Yes, sir.

     The claimant testified that he has difficulty sleeping due to

pain.  He also uses hot packs and cold packs to relieve his

symptoms.  The claimant denied complete relief of his symptoms with

the medications. However, he admitted that they do ease his

symptoms.  The claimant testified that he has pain down his arms.

He described his pain as being constant.  The claimant further

described symptoms of cramping and swelling of his hand.  In 2011,

the claimant had to go to the emergency room two or three times due

to his symptoms.  He also treated with Dr. Chakales, who gave him
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a shot in both sides of his neck.  According to the claimant, the

shots, along with his medications, helped relieve his symptoms.  

     He is able to sit for about an hour at a time.  The claimant

agreed that he has difficulty standing.  He is able to cut his

yard; however, it takes more than one effort for him to get it

done.  The claimant is able to do some grocery shopping, as he is

able to lift a couple of sacks of light groceries.  

     On a typical day, the claimant gets up around 4:00 a.m., 

because he has difficulty sleeping.  On awakening, the claimant

feels tired, and has to take naps during the day.  

     The claimant explained:

Q. Well, how many hours a day do you spend back on the couch
or the easy chair now?

A. Most of it depend -- most of my days are in bed or in a
chair, something like that.  You know, after school, I go pick
him back up or I get in the yard, mess around, working cans
and walk, something like that.  

Q. Okay.  And is your pain with respect to your neck and
arms, is it getting better or is it getting worse or is it
staying the same?

A. It's staying the same unless I get to hurting, the
pressure go up real high, I mean that's when I get to hurting.

     As of the date of the hearing, the claimant’s primary source

of income was Social Security Disability benefits.  He has also

attempted to sell cans, along with his brothers and cousins.  Since

his injury, the claimant has attempted to work at a pallet company,

with a friend of his who worked at the church.  The claimant worked

there for about two days, but was let go because his friend did not
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want to take the risk.

     The claimant admitted to undergoing a test/functional 

capacity evaluation(FCE), in Pine Bluff.  The claimant basically

stated he tried to do all the exercises and tasks that the examiner

asked him to do.  According to the claimant during this evaluation,

his head and neck began hurting while doing the squats and hitting

the floor as instructed.  The claimant also testified that his

blood pressure went up as result of his pain.  Therefore, they took

his blood pressure, and at one point it was 160 over a hundred and

something.  The claimant testified that they took his blood

pressure on three separate occasions.  He denied that he is able to

work on an 8-hour day, 40-hour week basis.       

     On cross examination, the claimant admitted that he has had

problems with his blood pressure since his 2006 injury.  The

claimant denied that Chakales treated him for his blood pressure

problems or having told him about any of these problems. He

admitted that he does not have any medical records relating to his

blood pressure increasing as a result of pain. 

     The claimant admitted that prior to his accident at New Age 

in 2006, he had not driven the church van for Promised Land and

Pastor Scruggs.  He admitted to driving the van for them after his

injury.  The claimant drove the van for about a month, on a couple

of trips for them during the summer.             

     According to the claimant, while working for New Age, he 
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drove the van for other churches.  He denied driving a van as of

the date of the hearing.  The claimant explained that prior to his

injury, he drove the van for the City of Little Rock and the

Temple.  According to the claimant, in an attempt to take care of

his family, he drove the church van after his 2006 injury, for

Promised Land Church.  He was paid $8.00 an hour for this work.  As

of the date of the hearing, the claimant stated that he preaches

every third Sunday, in Jacksonville, at Children’s Apostolic

Church, where L.B. Hunt is the pastor.              

The claimant has previously worked with the children, helping

with camps and things of that nature at Promised Land Church.  His

work there was discontinued due to the church losing its funding.

The claimant previously directed the choir.  However, now his wife

does this and he helps her with this.  The claimant admitted that

he last sang in the choir on last Wednesday night(February 22,

2012).  He has been a member of the choir during the last three

years.  He sings with a group of five or six other people.  

     With respect to household chores, the claimant testified 

that he uses a riding mower and a push mower to cut his yard. He

was unable to give the size of yard. 

     According to the claimant, he has three children, ages 6, 3,

and the baby that is about six weeks old.  He assists his wife with

warming the bottles, changing diapers and things of that nature.

The claimant also helps bathe his two older boys.  He admitted to
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driving to the hearing.  The claimant takes his son to school five

days a week, and he drives to church every now and then.  

     Upon being questioned by the Commission, the claimant stated

that he draws $290.00, a month in Social Security Disability

benefits. The claimant denied being paid for preaching at the

Children’s Apostolic Church/ True Holy Apostolic.  He testified 

that the only work he has performed since his injury has been

little odds and ends, such as picking up cans. The claimant

maintains that he is not able to do any type of work as a result of

his injury.  As of the date of the hearing, the claimant held only

a regular driver’s license.  His CDL was suspended due to back

child support.                            

     Richard Byrd was also called to testify at the hearing.  The

claimant called Mr. Byrd as a witness for the purpose of cross

examination concerning his FCE report. He is the owner of

Functional Testing Centers, Incorporated.  Mr. Byrd holds a 

Master’s degree in exercise science physiology.  He admitted that

he is not a vocational expert, nor does he hold a medical degree.

Mr. Bryd further admitted that he is not a nurse or physical

therapist.

     According to Mr. Byrd, he became a functional capacity 

evaluator in 1991.  He gave the following explanation of his

certification and the protocol used for testing:

A. I did a clinical internship with Central Arkansas Rehab
Hospital which is now St. Vincent's North, and then became
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certified as a CMS, a functional capacity evaluator.  

Q. Well, I'm confused as to the certification.  Did you --
where did you --

A. It was through their company's, Continental Medical
Systems was my first certifications.  I've got several since
then, but --

Q. Okay.  Who was the first --

A. Continental Medical Systems.

Q. And they basically teach you how to run a computer
program; is that correct?

A. No.  They didn't have a program.  It was just their model
of how to test, you know, how to test a person's functional
ability.

Q. Okay.  Have you been to any -- I thought you told me the
last time we deposed you, that you went to a course that was
two weeks long.

A. Yes, sir.

Q And what was that for?

A. I've been to several courses.

Q. What was the first one?

A That was the first one I was just telling you about and
there was a course -- coursework along with that.  And then I
did a -- became a Health South certified rehab functional
capacity evaluator in '98.  And I went to the Arcon Bonova
(phonetic) -- that's the one you're talking about --
coursework in 2001.  And then I went to the American Board of
Disability Analysts coursework in 2001.  And then I became a
certified facts functional capacity evaluator in 2007, got
another certification for fibromyalgia and chronic fatigue
patients in 2007.  And then in 2011, I went to a certified
mastery series.  Those are with various organizations.  

Q. Okay.  And what product do you use now on your computer
to assist you on these functional capacity evaluations?

A. Well, it's called the best -- we use what we refer to as
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the best practices approach.  It's a combination of several
protocols, the Matheson protocol, the Arcon protocol and we
use the guidelines as established by the American Medical
Association.  In 2009, they have a book called The Guide to
Functional Ability, how to interpret -- refer, interpret and
perform functional capacity evaluations.  And that's our -- we
use that as our model.

Q. Okay.  And, of course, Matheson, everybody knows about
Matheson, but I'm confused as to what program -- does the
program have a name?

A. No, sir.

Q. Who put this program together for you?

A. Myself and a group of guys that work with me, contract
guys.

Q. Okay.  So you have taken parts of these different, I'm
going to call them protocols, like the Blankenship system,
Matheson system, Medigraft (phonetic) system, and all that,
and you have put all those together in your program and used
a combination of those.  Is that what you're telling me?

A. Yeah, not of the specific ones you've mentioned.

Q. I know.  I understand.  But those are the type of
programs you put -- use parts of those and you put it together
yourself; is that correct?

A. Yes.  And that's what actually Matheson recommends.

Q. Okay.  And, now, then, you're the individual that
actually gives the person that you're giving a test to, you
give them various tasks to perform; is that correct?

A. That's correct.

Q. And you make a decision on how many of those tasks they
complete; is that correct?

A. That's correct.

Q. Now, then, do you use any testing equipment other than
just observing the person you're examining, lifting something
or doing an armlift or a squat or something like that?
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A. Yes.  There's equipment involved.

Q. Okay.  Do you use equipment you use for hand strengths?

A. Yes, sir.

Q. Okay.  And is that a digital piece of equipment or is it
one of those that has an arrow points to it?

A. Yeah, that would be an analog.  No, it's a digital.

Q. Okay.  And how long have you had this digital program, I
mean, digital hand instrument?

A. Oh, several years.

Q. And that's what you use on all these?

A. On the ones I do.  All the -- I've got other guys that
work for me that have their own, yes, sir.

Q. Okay.  And when was the last time you had that piece of
equipment calibrated?

A. Pretty recent, actually, about four months ago.

Q. So you have --

A. It's calibrated annually.

Q. Okay.  What other pieces of equipment do you use?

A. A J-tech force gauge.

Q. Explain that.  What does that do?

A. It's part of the isometric testing.  It's just a gauge
that allows you to hook onto a platform and then have the
client exert forces, pull against it, and it measures force.
It's like a fancy weight scale.

Q. Okay.  Again, is that digital?

A. Yes.

Q. And how long have you had that one?

A. I just got that piece about six months ago.
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Q. I believe also in talking with you previously, you do not
take into consideration pain when doing these functional
capacity evaluations; is that correct?

A. Well, we have to take into consideration the patient's
complaints.  

Q. Does the program take in consideration pain.

A. No.  No, sir.

Q. Okay.  I believe you previously testified that it
doesn’t.  Okay.  How long was your test?

A. Oh, a little over three hours.

Q. And the way this works is is that you do certain tests
over a three-hour period and then you, based upon what you
observe, you put this into the computer program; is that
correct?

A. The measurements that are taken, yes.

Q. Okay.  And that program at that point in time, and I'm
going to use the word, extrapolate.  I'm not sure if that's
the correct word or not, but it extrapolates out based upon
the program, based on the information that you put in there,
it extrapolates out what a person can do on an eight-hour day,
40-hour week basis; is that correct?

A. To some degree.  It doesn't -- it doesn't totally do
that.  There's -- there's evaluator input that goes into that.

Q. What is the evaluator input?

A. Well, like we observe how long he could sit and stand
throughout that testing and so that's --

Q. Okay.

A. -- you know, that has to be taken into account.  You
can't just put in, you know, there's no measurement for that.

Q. And then, again, that's based upon your observation; is
that correct?

A. Correct.  And measurements.
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Q. Okay.  Well, and again, I'm a little confused.  When your
test -- let's say your test shows a full range of sedentary
work.  A full range of sedentary work would be a 40-hour week
-- on a 40-hour week basis.  Does your program not tell us
that?

A. It's actually us -- the evaluator putting that in there,
but it's the computer that spits it out.

Q. Well, you put in the raw data and the computer spits it
out.

A. Correct.  But the evaluator makes the determination.
It's not the computer.  

Q.   What determination does the evaluator make?

A. Whether he can perform sedentary, light, medium, heavy,
not able to work at all.  Those kind of determinations.

Q. I thought you made those determinations based upon a test
and what the program tells you.

A. It doesn't have anything to do with the program.  It's
based upon the testing and the test results.  The program is
just a means to print it out.

Q. Okay.  And so what you're saying is the majority of the
testing is controlled by the tester; is that right?

A. The testing protocol is controlled by the evaluator.

     Mr. Byrd admitted that he does not normally follow up the 

next day to see how the test affected the person he evaluated the

day before.  However, he asked the claimant to call the next day,

but he failed to do so.  He agreed that the claimant gave

unreliable effort, with only 15 of 55 consistency measures within

normal limits.

     Upon direct examination, Mr. Byrd essentially testified that

he has been being performing functional evaluations 22 years.
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According to Mr. Byrd, he performs these evaluations primarily at

the request of physicians, namely neurosurgeons and orthopedic

surgeons.  Mr. Byrd agreed that he received referrals from the

claimant’s physician, Dr. Chakales, for evaluations.  

     On recross examination Mr. Byrd testified:

Q. I've been -- for $197 you can be certified a physical, I
mean, functional capacity evaluator.

A. That's probably true.

Q. Okay.  I mean, that's what you did, right?

A. No, sir.  I paid a lot more than that.

Q. Well, I didn't mean -- I mean, you went to -- well --

A. A two-week course.

Q. -- two-week course and you were a functional capacity
evaluator.

A. Correct.

Q. And the two-week course actually was, it was basically an
80-hour course; is that right?

A. Something like that.

Q. And that's all it takes to be a functional capacity
evaluator?

A. Yes, sir.

     The medical evidence demonstrates that on January 24, 2007,

the claimant saw Dr. Harold Chakales for a return visit.  The

claimant was noted to have an impingement syndrome and a cervical

disc, for which he was scheduled for a cervical epidural steroid

injection(ESI).



17

     On February 19, 2007, Dr. Carlos Roman noted that the 

claimant was seen for a second cervical epidural steroid injection.

The claimant only had a mild response from the first one.

Nonetheless, a repeat injection was performed by Dr. Roman.  His

final diagnosis was “cervical radiculopathy.”   

     The claimant saw Dr. Chakales for a follow up visit on July 

2, 2007. Dr. Chakales noted that the claimant’s findings were

unchanged. As a result, he prescribed pain pills and muscle

relaxers.  The claimant continued to treat conservatively with Dr.

Chakales.

     An MRI of the cervical spine was performed on October 15,

 2007, with the following impression:

1.  “Adynamic-static” configuration of the cervicothoracic
spine precipitating the intermediate grade spondyloarthropathy
involving C5-6.
2.  C5-6 radial disc expansion with accompanying uncovertebral
joint facet hypertrophy results in moderate biforaminal
narrowing slightly greater to the right of midline accompanied
by moderate biforaminal narrowing, also slightly greater on
the right.  
3.  Slight prominence of the central spinal canal without
evidence of focal syrinx, but for which additional imaging
will be performed at our Northside Facility at no additional
charge to the patient.

     In a letter dated October 29, 2007, Dr. Chakales stated that

the claimant had reversal of the normal cervical lordosis, as well

as cervical disc herniation at C5-6.  He further stated that an MRI

of the left shoulder was obtained, which showed evidence of an

impingement syndrome, without evidence of a torn rotator cuff.  At

that time, the claimant had complaints of the neck and left
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shoulder. Dr. Chakales noted that his physical findings were

unchanged.  He diagnosed the claimant with, “1.  Cervical disc

syndrome, C5-6, with reversal of the cervical lordosis.  2.

Impingement syndrome, left shoulder, probably post traumatic.  3.

Right carpal tunnel syndrome.”  Dr. Chakales recommended that the

claimant undergo a cervical myelogram and CT scan to determine the

extent of the nerve impingement.

     A CT scan of the cervical spine with contrast was performed on

December 14, 2007, with the following impression:

Mild anterior indentation of the thecal sac at C5-C6 due to
disc osteophyte complex.  There is some bony foraminal
narrowing bilaterally but soft tissue contribute to moderate
right foraminal narrowing at this level and only mild
foraminal narrowing on the left. 

     The claimant continued to treat with Dr. Chakales.  On May 

14, 2008, Dr. Chakales made the following recommended course of

treatment for the claimant’s neck condition, “I believe he is a

suitable candidate for anterior cervical discectomy and

arthrodesis.”  

     An operative report dated September 15, 2009, shows the 

claimant underwent the following procedures with Dr. Chakales, “1.

Anterior cervical diskectomy.  2.  Anterior cervical arthrodesis,

C5 on C6, using an Abbott spacer with Allographt at the C5-C6 level

and a 28 mm cervical plate with four screws.”  The claimant had a

postoperative and preoperative diagnosis of “cervical disk

syndrome, C5-C6.”
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     Per a clinic note date September 17, 2009, Dr. Chakales wrote

the following:

Mr. Humphrey returns today.  He had an anterior cervical
 fusion two days ago.  The wound looks good.  We pulled the

drain and put a Biocluive dressing on the wound.  He will
return in 1 week, at which time we will x-ray his neck and
remove the staples.

     The claimant returned to Dr. Chakales on September 23, 2009,

for a follow-up visit.  At that time, Dr. Chakales noted that the

surgery had been of benefit.  Next, on October 15, 2009, Dr.

Chakales reported that the claimant was doing satisfactorily from

his surgery.

     Dr. Chakales wrote on March 19, 2010, in relevant part:

DIAGNOSIS:
Herniated nucleus pulposus, treated by anterior cervical
arthrodesis and fusion at C5-6.

Mr. Humphrey has done well postoperatively.  The arthrodesis
is indeed healing.  His anatomical impairment is based on DRE
Cervical-Thoracic category 3, radiculopathy (page-3-104), and
is 15% to the body as a whole.

Mr. Humphrey will reach maximum medical improvement at the
time of his next visit.  I will release him at that time to
return to see me only on a p.r.n. basis for medications, if
needed.  I will schedule him for a functional capacity
evaluation when he returns to determine if he can be gainfully
employed.

     On April 12, 2010, Dr. Chakales saw the claimant for a follow-

up visit.  He noted that the claimant was doing well.  X-rays of

the cervical spine showed that the fusion was healed.  According to

these notes, Dr. Chakales noted that the claimant had a very

satisfactory result from the anterior cervical fusion.        
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     Dr. Chakales wrote to Whom It May Concern on May 10, 2010:

Since my last report, I saw Mr. Humphrey in follow up on April
12, 2010, and most recently on May 10, 2010.  At this time his
course has stabilized.  He continues to have chronic problems
with his neck but has reached maximum medical improvement.
Physical findings are unchanged.  His anatomical impairment
remains the same.  I am releasing Mr. Humphrey to return to
see me on a p.r.n. basis. 

    In a letter to the nurse case manager, Letha Tilley, Dr.

Chakales wrote the following on June 15, 2010:

Since my letter of May 10, 2010, Mr. Humphrey was most
recently seen on that date and released to see me on an as
needed basis.  At this time, he has reached maximum medical
improvement.  His anatomical impairment has been rated.

The reason I have recommended a functional capacity evaluation
be performed is to determine whether or not he can be
rehabilitated for future employment, and to what extent.

At the present time, I feel Mr. Humphrey suffers the residual
of cervical spine surgery.  He has done satisfactorily, but
does have some residual impairment as rated by me.  He has
been told to return on an as needed basis for pain management.

     Dr. Chakales saw the claimant for a follow-up visit on June

21, 2010:

Mr. Humphrey returns.  He had an acute flare up of neck pain
and went to the ER, where they gave him a pain injection.  He
his having spasm and pain.  I have injected the trigger point
with Marcaine and cortisone.  I have prescribed pain pills and
[sic] see him again in three weeks.  We will see how he does
from the trigger point injection.  If his neck continues to
bother him we will start him on outpatient physical therapy.
     

     On July 29, 2010, Dr. Chakales wrote the following letter to

Whom it May Concern:

Since my last letter, Mr. Paul Humphrey has returned in follow
up to my office.  He continues to have pain in his neck and
has restriction of motion, spasm and tightness. I had
recommended some outpatient therapy, but this apparently was
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not arranged.

I feel Mr. Humphrey is a suitable candidate for physical
therapy to the neck consisting of hot packs, ultrasound,
traction, massage and neck exercises.  I have prescribed pain
pills and muscle relaxer.  He is to returned to see me in 4-6
weeks.

     Dr. Chakales reported in a clinical note dated October 21, 

2010 that the claimant was still symptomatic, primarily in his

neck. According to Dr. Chakales, the claimant demonstrated

restriction of motion and adjacent segment disease.  The claimant

was also noted to have left shoulder problems.

   The claimant saw Dr. Chakales on February 23, 2011 due to

continued problems with his neck and shoulder, for which he

prescribed pain pills and muscle relaxers.  The claimant continued

to follow-up with Dr. Chakales on a monthly basis.  On July 20,

2011, Dr. Chakales reported that the claimant’s x-rays of the

cervical spine showed a solid arthrodesis at C5 on C6.  

    However, on August 16, 2011, Dr. Chakales reported that the

claimant’s most recent examination, he continued to have

restriction of motion and pain.  The claimant was assessed with

“status post op cervical arthrodesis with restriction of motion of

the neck and shoulder.”      

    The claimant underwent a functional capacity evaluation on

February 15, 2012, by Mr. Rick Byrd.  The results of this

evaluation indicate that the claimant gave an unreliable effort,

with only 15 of 55 consistency measures within expected limits.
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Hence, the claimant completed this functional testing with

unreliable results. Overall, Mr. Humphrey did not demonstrate the

ability to perform work at any physical demand level when comparing

his demonstrated abilities with the various classifications of work

as defined by the US Department of Labor’s guidelines over the

course of a normal workday with limitations as noted above.      

                         ADJUDICATION 

A.  Permanent and Total Disability/Wage-Loss Disability

    The claimant basically asserts that he has been rendered

permanently and totally disabled as a result of his compensable

shoulder and neck injuries of April 7, 2006, or in the alternative,

that he sustained wage-loss, as a result of his cervical injury. 

   Ark. Code Annotated §11-9-519(e)(1)(Repl. 2002) defines

"permanent total disability" as an inability, because of

compensable injury or occupational disease, to earn a meaningful

wage in the same or other employment.  Furthermore, the statute

provides that the burden of proof shall be on the injured employee

to prove inability to earn any meaningful wage in the same or other

employment. Ark. Code Ann. §11-9-519(e)(2)(Repl. 2002).

    The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.

Whitlatch v. Southland Land &Dev., 84 Ark. App. 399, 141 S.W. 3d

916 (2004). When considering claims for permanent partial

disability benefits in excess of the employee's percentage of
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permanent physical impairment, the Commission may take into

account, in addition to the percentage of permanent physical

impairment, such factors as the employee's age, education, work

experience, and other matters reasonably expected to affect his

future earning capacity.  Ark. Code Ann. § 11-9-522(b)(1)(Repl.

2002).  

     In considering factors that may affect an employee's future

earning capacity, the appellate court considers the claimant's

motivation to return to work, since a lack of interest or a

negative attitude impedes an assessment of the claimant's loss of

earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30

S.W.3d 769 (2000). 

     The parties stipulated that the claimant sustained 

compensable injuries to his neck and shoulder on April 7, 2006,

when he tripped and fell over a pallet jack and trays fell on him.

Although the claimant sustained compensable injuries to both his

neck and shoulder, the primary injury was to his cervical spine.

The claimant’s treating physician was Dr. Chakales. 

     After extensive conservative treatment, Dr. Chakales 

performed surgery on the claimant’s cervical spine in September of

2009. The preoperative and postoperative diagnosis was “cervical

disc syndrome, C5-6.” Since this time, the claimant has had

additional extensive conservative treatment, in the form of

cervical injections, a medication regimen and physical therapy
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treatment.       

     The parties stipulated that the claimant reached maximum 

medical improvement on May 22, 2010.  They also stipulated that the

claimant was assigned a 15% anatomical impairment rating for his

neck injury, which has been accepted by respondents no. 1. On

August 16, 2011, Dr. Chakales stated, “X-rays of the cervical spine

showed the arthrodesis had indeed healed.”      

     The instant claimant was only forty-four(44) years old as 

of the date of the hearing.  He has a tenth grade education.  The

evidence before me demonstrates that the claimant has a below-

average IQ.  The claimant once held a valid commercial driver’s

license (CDL).  However, as of the date of the hearing, this

license had been suspended by child support enforcement.    

     At the time of his compensable injury, the claimant had 

worked for the New Age approximately five years as a truck driver.

He was required to load his own truck, with product such as cases

of soft and energy drinks.  The claimant’s most recent work would

be classified in the heavy category of physical work demands.  At

the time of the claimant’s compensable injuries, his hourly rate of

pay was $11.50.  

     The claimant worked previously for the City of Little Rock 

some fourteen (14) years, wherein he drove a van and coached kids.

He also has prior work experience as a school bus driver for

Pulaski County School District.  After completing his bus route,
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the claimant worked in the cafeteria.  In addition, the claimant

has also worked as a playground assistant.  As of the date of the

hearing, the claimant performed services as a part-time youth

pastor, wherein he delivers the youth-message every third Sunday.

According to the claimant, he does not receive any pay for this

service.  The claimant lives with his wife and three small

children.  

     The claimant’s testimony demonstrates that he is not able do

any work on an 8-hour day, 40-hour week basis.  I do not find this

testimony to be credible.  The evidence shows that the claimant is

able to do some sweeping and cleaning at his church.  The claimant

assists his wife with the care of their children.  He is able to

drive and mow his own lawn.  There are no medical opinions which

find that the claimant is unable to return to work.  Nor has the

claimant presented any probative evidence demonstrating the same.

     Here, the claimant described odd jobs such as picking up 

cans. Other than an attempt to work for a friend from his church,

the claimant has not sought any work within his physical

limitations since his injury.  As of the date of the hearing, the

claimant was drawing $290.00 per month in Social Security benefits.

Hence, the evidence before me demonstrates that the claimant is not

motivated to find any gainful employment within his physical

limitations.   

     On February 15, 2012, the claimant underwent a FCE, by Mr. 
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Byrd. During the hearing, Mr. Byrd verified that he is not a

doctor, vocational expert, or physical therapist.  However, he is

certified to perform these evaluations and has done so some 22

years. The results of the claimant’s FCE demonstrates that the

claimant gave an unreliable effort with, only 15 of 55 consistency

measures within expected limits. 

    Overall, Mr. Humphrey did not demonstrate the ability to

perform work at any physical demand level when comparing his

demonstrated abilities with the various classifications of work as

defined by the US Department of Labor’s guidelines over the course

of a normal workday with limitations as noted above.  In sum, the

evaluator concluded that the claimant exhibited many

inconsistencies which invalidated his entire evaluation.

Therefore, minimal weight has been attached to this evaluation in

assessing the claimant’s overall ability to perform work.       

     In light of the claimant’s unreliable results on the 

functional capacity evaluation, his scarce attempt to return to

work, the lack of any opinion by a medical or vocational expert

that he is unable to work, and because the claimant is able to

perform various duties at home and his church, I find that the

claimant failed to prove by a preponderance of the evidence that he

has been rendered permanently and totally disabled by his

compensable neck and shoulder injuries of April 7, 2006.   

     After having taken into account the claimant’s age, his 
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below-average IQ, limited education, anatomical impairment rating

of 15% for his cervical injury, prior work experience, lack of

interest in returning to the job market, and other matters

reasonably expected to affect his future earning capacity, I find

that the claimant sustained wage-loss disability, in the amount of

18% over, and above his 15% anatomical impairment rating.  

     While I realize that there was extensive testimony regarding

the claimant’s blood pressure problems; however, these symptoms

have not been considered in this matter since no medical expert

opinion or probative evidence has been presented to support a

finding that this condition is causally connected to the claimant’s

injuries of April 7, 2006.   

B.  Attorney’s Fee

    Here, the parties stipulated that respondents no. 1 have

controverted this claim for additional benefits.  As such, I

therefore find that the claimant’s attorney is entitled to a

controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-715,

on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
    existed on the date of injury, April 7, 2006, and at 
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    all other pertinent times. 

3.  The claimant sustained compensable injuries to neck and 
    shoulder on said date.

4.  The claimant incurred a 15% whole person impairment for 
    his cervical injury.  Respondents no. 1 have accepted

         this rating. 

5.  The claimant’s average weekly wage at the time of his   
    compensable incident was $460.00.  His compensation 

         temporary total disability rate is $307,00, and his 
         permanent partial disability rate is $230.00.

6.  This claim for additional benefits has been controverted
    in its entirety by respondents no. 1.

7.  The claimant failed to prove by a preponderance of the  
    evidence he has been rendered permanently and totally 

         disabled as a result of his compensable injuries of 
         April 7, 2006.
 

8.  The claimant sustained 18% wage-loss disability, over and
    above his 15% anatomical impairment rating for his neck 
    injury.

9.  The claimant’s attorney is entitled to a controverted 
    attorney’s fee on the indemnity benefits awarded herein.

  
                             AWARD

    Respondents no. 1 are directed to pay wage-loss disability

benefits in accordance with the findings of fact set forth herein

this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the
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carrier and one-half by the claimant. 

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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