
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G102037

ARTHUR L. HUGGINS, EMPLOYEE CLAIMANT

ARKANSAS HIGHWAY & TRANSPORTATION
DEPARTMENT, EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED SEPTEMBER 18, 2012

Hearing before Administrative Law Judge Barbara W. Webb on June 20, 2012, in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Steven McNeely, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 were represented by Mr. William L. Wharton, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Honorable David L. Pake, Attorney at Law, Little Rock, Arkansas.
By letter dated June 7, 2012, the Fund waived their appearance at this hearing.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 20, 2012,before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held on this claim on May 15,  2012.  A copy of the Pre-hearing Order was

introduced into evidence as Commission Exhibit No. 1.  
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By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

February  8, 2011, when the claimant sustained a compensable back

injury.

3. Based on an average weekly wage of $823.50, the claimant would be

entitled to compensation rates of $549.00 for temporary total disability

benefits and $412.00 for permanent partial disability benefits.

4. Respondents No. 1 accepted the claim and have paid some benefits.

5. Respondents No. 1 have accepted and paid the 5% impairment rating

assigned by Dr. Adametz.

6. Respondents No. 1 are currently paying for medical treatment and

prescriptions of Dr. Tracy Philips.  

7. The claimant reached maximum medical improvement on October 11,

2011.

8. Huggins is currently drawing full retirement based on his years of

service and not based on disability retirement.  
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By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Claimant’s entitlement to permanent and total disability benefits or

wage loss benefits.

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record in this case consists of a transcript of the testimony of the

claimant, Arthur Huggins, and the attached exhibits consisting of Commission

Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical Records with

Index); Claimant’s Exhibit No. 2 (Medical Records with Index); Claimant’s Exhibit

No. 3 (Non-Medical Records with Index); Respondents’ No. 1 Exhibit No. 1 (Medical

Records with Index); Respondent No. 2 Exhibit No. 2 (Letter from Pake dated 6-7-

12). 

CONTENTIONS

The claimant contends that his singular work history of plus 35 years with the

Arkansas Highway Department was ended by his compensable back injury and that

he is permanently and totally disabled.  Claimant contends the above benefits have

been denied and claimant’s attorney is entitled to a fee under Ark. Code Ann. §11-

9-715.  Claimant reserves all issues not raised herein including additional future

medical treatment.

Respondents No. 1 contend that the claimant is not permanently and totally

disabled from his February 8, 2011, injury.  Claimant cannot prove by a
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preponderance of the credible evidence that he is permanently and totally disabled

or that he is entitled to a percentage of wage loss disability over and above his

percentage of anatomic impairment.

Respondent No. 2, Trust Fund, defers to litigation on the permanent and total

disability and wage loss issues.  If the claimant is found permanently and totally

disabled, respondents No. 1 will owe permanent total disability benefits in the

amount of $186,875.00 prior to the Trust Fund assuming liability for permanent total

disability benefits.  The Trust Fund has not controverted this claim.

DISCUSSION

The claimant is 59 years old.  He completed the sixth grade.  He began the

seventh grade but had to quit so he could help on the farm.  He has never obtained

a GED because his academic abilities were not adequate.   His reading and writing

skills are below average and he has difficulty reading.   

Huggins was employed by the Arkansas Highway Department in 1974 and

retired in November of 2011.  He has been an Equipment Operator for the last 25

years.  He has operated heavy equipment used to do road and highway

construction and maintenance.  In addition to driving and operating the heavy

equipment, he was also responsible for preventative maintenance of the equipment.

He earned approximately $43,000.00 - $45,000.00 annually.    

Huggins was injured on February 8, 2011, when he suffered a low back injury

when he slipped on some grease while working for the highway department.  The

claimant’s injuries were accepted as compensable.  He was treated conservatively
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by Dr. Tracy Phillips, Dr. Thomas Ward, and Dr. James Adametz.  Dr. Adametz

noted that Huggins suffered from a very small disc abnormality, particularly at L5-

S1, but that it was not bad enough to warrant surgery.  On July 1, 2011, Dr.

Adametz reviewed the claimant’s MRI and concluded that Huggins had

degenerative disc disease at L3-4, L4-5, and L5-S1.  He noted that the disc

protrusion at L5-S1 could be an old bony osteophyte and was probably not

significant.  He further noted that there was no real canal stenosis or significant

nerve root compression.  He noted that there might be a slight annular tear at L3-4,

but the segmentation is questionable on the report.  Adametz concluded that

Huggins had slight degenerative disc disease and some slight bulging discs.  He

noted that he had some radicular symptoms, but no nerve root compression.  He

disagreed with Dr. Ward’s recommendation that Huggins was completely and

permanently disabled.  He opined that the injury was not serious.  He recommended

anti-inflammatory medication and a series of epidural steroid injections.  He noted

“Unfortunately, the real problem is I think Mr. Huggins is coming in pleading that he

is not going to work anymore.”  Adametz further noted that he did not see any

reason why Huggins couldn’t flag traffic or do light duty type work.  He

recommended that Huggins undergo a Functional Capacity Evaluation.

On October 11, 2011, Huggins determined to be at maximum medical

improvement and assigned a 5% permanent impairment rating by Dr. Adametz. He

was based on permanent work restrictions, based on the results of a Functional

Capacity Evaluation which concluded that Huggins could do light duty work with no
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lifting over 20 pounds and only up to about 10 pounds on a frequent basis.  Dr.

Adametz noted that Huggins should continue on the medications consisting of pain

medication and muscle relaxants prescribed by Dr. Phillips. 

Huggins retired from his job in November of 2011.  He currently draws full

retirement income based on his years of service.  He has also applied for Social

Security disability in June or July of 2011. 

On January 4, 2012, Huggins underwent a Vocational Rehabilitation

Assessment by Heather Taylor.  She concluded that because of  the claimant lack

of transferrable skills and education, he would only be able to perform unskilled

light duty jobs.  She noted that unskilled jobs in the labor market typically pay

minimum wage up to $8.00 per hour.  She noted that all of the jobs located in the

Pine Bluff area in the light category were of a skilled or semi-skilled nature and

required a high school diploma or GED.  She further opined that Huggins would not

be successful in returning to the workforce in light of his diminished employment

prospects. 

The respondents have paid all reasonable and necessary medical treatment

and temporary and permanent partial disability benefits owed in connection with this

claim. 

Permanent and Total Disability and/or Wage Loss

In the instant case, it has been determined that the claimant suffered a

compensable back injury and was paid temporary total disability benefits and 
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permanent partial disability benefits based on anatomical impairment ratings.  The

claimant now contends that he is permanently and totally disabled. 

The Arkansas Workers’ Compensation Act does not define maximum medical

improvement.  However, Ark. Code Ann. § 11-9-102(12) states that “‘healing period’

means that period for healing of an injury resulting from an accident.  The healing

period ends when the underlying condition causing the disability has become stable

and nothing in the way of treatment will improve that condition.  Clairday vs. The

Lilly Company, Inc., No. CA05-696, (April 19, 2006).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit, and if the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not of itself prevent a finding that

the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982); Arkansas

Highway & Transportation Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 
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The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 
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The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276 (1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.
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In the present case, the claimant testified that his continued use of pain

medication effectively rendered him permanently and totally disabled.  The sole

issue in adjudicating his claim for permanent total disability is whether he is capable

of earning some meaningful wages in at least some capacity. The claimant has

failed to prove by a preponderance of evidence that he is unable to earn any

meaningful wages in any capacity. 

In the instant case, the claimant was released to return to work in a light

physical demand work capacity.  The evidence clearly demonstrates that the

claimant is not able to return to his full duties in his occupation as a heavy

equipment operator in light of the physical activity required.  However, there is no

medical evidence to support the contention that  the claimant is totally unable to

work.  In my opinion, based on the claimant’s age, education, work experience,

medical evidence and other matters, the claimant has not met his burden of proving

that he is permanently and totally disabled.

In the instant case, the preponderance of the evidence demonstrates that

claimant sustained wage-loss disability in the amount of 30%.  The claimant is 59

years of age and collects retirement benefits.  He has a sixth or seventh grade

education.  The claimant testified that he has worked as a heavy equipment

operator all of his life.  The Functional Capacity Evaluation concluded that the

claimant was physically able to perform light work duties.  The claimant testified that

he is able to drive short distances, but cannot stand for prolonged periods of time.

The claimant has not been physically able to return to his job with the Highway
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Department as an equipment operator and the Highway Department did not offer

modified work restrictions.  In addition, the vocational evaluation revealed that the

claimant would only be able to work light duty unskilled jobs which paid minimum

wage.  She further opined that the claimant would have difficulty re-entering the

workforce in light of his lack of education and transferable skills. 

In the instant case, the claimant has chosen to retire and to not pursue

employment.  He contends that he would have continued to work but for his injury

in light of certain financial incentives in the DROP program.   However, it would be

speculative to conclude that the claimant would have remained employed for the

additional time required by the DROP program.   Therefore, after considering the

claimant’s age, education, work experience, medical evidence, as well as his

motivation to return to work, I find that the claimant is entitled to 30% wage loss

disability benefits as a result of his compensable low back injury over and above his

physical permanent impairment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

February  8, 2011, when the claimant sustained a compensable back

injury.
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3. Based on an average weekly wage of $823.50, the claimant would be

entitled to compensation rates of $549.00 for temporary total disability

benefits and $412.00 for permanent partial disability benefits.

4. Respondents No. 1 accepted the claim and have paid some benefits.

5. Respondents No. 1 have accepted and paid the 5% impairment rating

assigned by Dr. Adametz.

6. Respondents No. 1 are currently paying for medical treatment and

prescriptions of Dr. Tracy Philips.

7. The claimant reached maximum medical improvement on October 11,

2011.

8. Huggins is currently drawing full retirement based on his years of

service and not based on disability retirement. 

9. The claimant has proven by a preponderance of the evidence that he

is entitled to wage loss disability in the amount of 30% in connection

with his February of 2011 work injury.

10. Respondents have controverted claimant’s entitlement to wage loss

disability benefits.

11. Claimant is entitled to the maximum attorney’s fee on the wage loss

disability benefits awarded herein, one-half to be paid by the

respondents and one-half to be withheld from the claimant’s award of

benefits. 

AWARD
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The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).  

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


