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Claimant represented by Mr. Zan Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Jeremy Swearingen, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment.

At issue is whether or not additional treatment is reasonable and necessary

pursuant to Ark. Code Ann. §11-9-508.  All other issues are reserved, including

expenses related to a hospitalization for treatment of diabetes and the authorization

of Dr. Reese.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

26, 2008, at which time the claimant sustained a compensable back injury at a

compensation rate of $363.00/$272.00.  Medical expenses, temporary total

disability benefits (until April, 2010) and a 12% rating to the body as a whole

(assessed by Dr. Brad Thomas on August 21, 2009) have been accepted.  Some

medical expenses have been paid by Aetna.  On September 15, 2008, the Medical
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Cost Containment Division issued a Change of Physician Order from Dr. T. Wilkins

to Dr. B. Thomas.

The claimant contends he remains symptomatic and wishes to return to Dr.

Brad Thomas who recommends pain management.  Medical treatment (steroid

injections, MRI scan, physical therapy) has been controverted.  The claimant has

returned to work for the respondent employer.

The respondents contend all appropriate benefits have been paid and

additional treatment is unreasonable and unnecessary.  This claim was

controverted in April, 2010, based on Dr. Rutherford’s opinion.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the hearing transcript along with the deposition of Dr. Brad Thomas (taken

January 16, 2012) and correspondence from Attorney Davis (dated March 29, 2012)

and Attorney Swearingen (dated April 6, 2012) which are incorporated by reference.

The claimant was the only witness to testify at the hearing.

The claimant, age 48 (D.O.B. April 1, 1964) has a high school education and

vo-tech training in electrical equipment.  His work history is mostly in construction

and equipment maintenance.  The job duties at Tyson (he has worked there from

1991 to 1998 and again from 2006 to the present) require bending, squatting, lifting,

climbing, walking on concrete and carrying a tool belt.

The claimant injured his back on May 26, 2008, while working on a conveyor

belt.  He came under the care of Dr. Brad Thomas, neurosurgeon, who eventually

performed surgery in November, 2008, at the L3-4 level.

The claimant returned to work in January, 2009.  He described this job as

just sitting around all day doing nothing.  In August, 2009, the claimant underwent

a Functional Capacity Evaluation (FCE) which was 100% valid.  He was classified
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as being able to work in the Medium Physical Demand Level (up to 50 lbs.

occasionally).  However, the examiner did note functional limitation in lifting,

stooping, bending, twisting, stair climbing and crawling.  The respondents have

tried to accommodate the claimant by allowing him to handle computerized

inventory in the maintenance department, however, three weeks before the hearing

he was assigned to fixing latrines.

In April, 2009, Dr. Thomas released him from his care but the claimant

continues to experience pain and stiffness for which he takes over-the-counter

medication.  The claimant cannot take prescription pain medication and work

around the maintenance equipment.  Dr. Thomas recommended the claimant

consult a pain management specialist like Dr. Mocek or Dr. Gharlapati, however,

the carrier sent him to Dr. Rutherford.  The carrier had not paid Dr. Rutherford’s

expenses at the time of the hearing but Mr. Swearingen’s post-hearing

correspondence indicates the carrier will accept these expenses.  The carrier has

controverted treatment recommended by Dr. Rutherford concerning the claimant’s

diabetes, an issue held in abeyance.

MEDICAL EVIDENCE

The claimant’s health history includes neck surgery (C5-6) in 1997 by Dr. P.

B. Simpson.

Following the compensable injury, the claimant complained of back and right

leg pain.  Based on a July 17, 2008, MRI scan, the claimant was diagnosed with

multilevel disc degeneration or desiccation and a “mild posterior bulge” at L3-L4

with a “right sided foraminal protrusion/herniation producing severe neural foraminal

narrowing and potentially a right L3 radiculopathy.”  A posterior bulge was also

noted at L4-5.
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Dr. Brad Thomas prescribed physical therapy and nerve blocks on October

8, 2008.  A CT scan performed August 19, 2008, found disc degeneration at L4-L5

and a small protrusion at L4-L5.  Ultimately Dr. Thomas performed surgery

(facetectomy and fusion) at L3-L4 on November 18, 2008.  A follow-up report dated

December 4, 2008, indicates the claimant’s leg pain had resolved although he

experienced stiffness in his back.  Dr. Thomas released the claimant for light duty

on January 7, 2009, even though the claimant complained of back pain.  Dr.

Thomas ordered more physical therapy.  The physical therapist noted the claimant

had been cooperative, kept his appointments and appeared to be motivated.

Dr. Thomas released the claimant to full duty on April 15, 2009, with a 0%

impairment rating, noting the claimant experienced occasional mild leg pain.  The

claimant returned on June 1, 2009, complaining of severe right thigh pain.  Dr.

Thomas prescribed medication and took him off work for one week.  Dr. Thomas

imposed work restrictions in his report of June 8, 2009, and ordered a repeat MRI

scan which showed the expected surgical changes with “granulation tissue” at L3

next to the nerve root and a protrusion at L4-L5 causing compression of the thecal

sac and nerve roots.  Dr. Thomas recommended a TENS unit and a change in

medication.  He continued the claimant on light duty.  On July 28, 2009, Dr. Thomas

ordered an FCE which was performed on August 17, 2009.

The valid FCE placed the claimant in the medium work category (10 lbs.

constantly, 25 lbs. frequently, and up to 50 lbs. occasionally).

On August 21, 2009, Dr. Thomas assessed a 12% rating to the body as a

whole.  Dr. Thomas changed the claimant’s medication on October 19, 2009, from

Lyrica back to Neurontin.  Dr. Thomas had no other treatment to offer the claimant

and recommended follow-up with a pain management specialist in his report of

January 6, 2010.
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The carrier sent the claimant to Dr. R. Rutherford in January, 2010, who

ordered additional testing which was performed in February, 2010.  The lumbar

myelogram showed an osteophyte and possible clumping of nerve roots or

arachnoiditis at L3-4, with a bulge at L2-L3 compromising the neural foramina.  The

EMG/NCV study was interpreted as normal.  Dr. Rutherford stated the claimant was

not a surgical candidate and he changed his medication to Cymbalta.

Dr. Rutherford, in his report of March 30, 2010, determined the claimant was

not a candidate for epidural steroid treatment because it aggravated the claimant’s

previously undiagnosed diabetes.  Dr. Rutherford stated he had nothing else to

offer the claimant.

The claimant returned to Dr. Thomas on December 3, 2010, reporting

worsening right leg pain.  A third MRI scan was performed on December 9, 2010,

which was characterized as “stable”.  In a report dated December 15, 2010, the

claimant complained of pain in both legs but Dr. Thomas stated the claimant was

not a surgical candidate despite the L4-5 disc bulge.  He ordered epidural steroid

injections even after the claimant’s diagnosis of diabetes.  Dr. Thomas explained

the effects of steroids with diabetic patients and stated this treatment could only be

used on a short-term basis (Depo. p. 20). On April 8, 2011, Dr. Thomas

recommended the claimant apply for disability and prescribed Hydrocodone. 

In his deposition, Dr. Thomas recounted the claimant’s history of medical

treatment.  He noted the claimant came back for more follow-up visits after surgery

than most patients but complaints of back and leg pain following surgery are

normal, as is the development of scar tissue (Depo. p. 34-35).  However, there was

nothing in the diagnostic tests to indicate a cause for right leg pain or the need for

more surgery (Depo. p. 13-14).  It is possible, however, that the claimant is suffering
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from permanent nerve damage despite the negative EMG/NCV study (Depo. p. 8,

14-15, 18, 23-24).

Dr. Thomas commented that he felt the claimant was sincere in his

complaints and was compliant with treatment recommendations (Depo. p. 14, 33-

34).

Dr. Thomas acknowledged that diabetes can cause neuropathy but he would

expect it to be bilateral, affecting both sides, and global, affecting the extremities

(hands and feet).  Dr. Thomas opined the claimant’s pain followed the L3 nerve root

distribution and was not caused by diabetes, (Depo. p. 15-16).

Despite the normal EMG/NCV study, Dr. Thomas felt the claimant’s

symptoms have been consistent and additional treatment is reasonable and

necessary, (Depo. p. 19-20).  In the next breath, however, he stated that since the

injections were ineffective and the claimant couldn’t tolerate the prescription

medications, he would discontinue their use after April, 2011 (Depo. p. 21-22, 25-

29).

Dr. Thomas stated that he had recommended a pain management specialist

in January 2010, and Dr. Rutherford is not a pain management specialist.  Dr.

Thomas opined that although he would not repeat any of the past treatment, the

claimant might benefit from new treatment such as facet blocks or a rhizotomy,

(Depo. p. 29-30, 40).  However, due to the length of time the claimant has had

these symptoms, Dr. Thomas fears the pain may be permanent (Depo. p. 39).  Dr.

Thomas stated he was not familiar with all the procedures performed by pain

management specialists (Depo. p. 30).

Dr. Thomas also confirmed that the compensable fusion surgery at L3-4 puts

pressure on the bulge at L4-5 and may necessitate further treatment in the future

(Depo. p. 35-38).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted further medical treatment as

unreasonable and unnecessary.  The claimant wants to make sure there is no other

treatment that might alleviate his pain.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  Treatment of pain is a reasonable and

necessary medical expense in relation to a compensable injury.

According to the claimant’s treating physician, the claimant’s pain could be

emanating from a damaged nerve or from pressure on adjacent spinal levels

caused by the surgical fusion.  After reviewing the lay and expert testimony, and

medical records, and considering the claimant’s credibility, motivation to return to

work, compliance with medical treatment (noted by his physicians and physical

therapist) and his perfect score on the FCE, I find the claimant suffers from residual

symptoms following surgery (which also supports his impairment rating that the

carrier accepted).  Since Dr. Thomas is not familiar with the treatment options
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provided by pain management specialists, it is certainly reasonable and necessary

to consult with a specialist (which is why Dr. Thomas made the referral in the first

place), to determine if there is any new treatment to offer the claimant.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 26, 2008, at which time the claimant sustained
a compensable back injury at a compensation rate of
$363.00/$272.00.  Medical expenses, temporary total disability
benefits (until April, 2010) and a 12% rating to the body as a
whole (assessed by Dr. Brad Thomas on August 21, 2009)
have been accepted.  Some medical expenses have been paid
by Aetna.  On September 15, 2008, the Medical Cost
Containment Division issued a Change of Physician Order
from Dr. T. Wilkins to Dr. B. Thomas.

2. The claimant has proven by a preponderance of the evidence
of record that he remains symptomatic and treatment by a pain
management specialist is reasonable and necessary based on
Dr. Thomas’ testimony.

3. Based on Dr. Thomas’ testimony, all medical treatment
incurred until April, 2011, was reasonable and necessary in
relation to the compensable injury.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.



-9-

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


