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STATEMENT OF THE CASE

A hearing was conducted on December 12, 2011 to determine whether the

claimant was entitled to additional workers’ compensation benefits, specifically,

additional requested medical treatment, which respondents have resisted.

A prehearing conference was conducted in this claim on November 9, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were properly set out in the Prehearing Order, subject to an addendum to

respondents contentions. 

It is undisputed that the employee/employer/carrier relationship existed at all

relevant times, including September 18, 1995, April 8, 1996, and November 6,
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1996, at which time the claimant sustained injuries arising out of and during the

course of his employment with Benton Services Center; that the claimant has been

determined to be permanently totally disabled as a result of his various injuries; that

respondents have accepted and paid appropriate impairment ratings; and that the

Second Injury Fund was currently paying all wage loss disability related to the

claims. 

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to additional requested medical, specifically, a

Jacuzzi walk-in bath tub.

Claimant contended, in summary, that his authorized treating physician had

prescribed the Jacuzzi walk-in bath tub as maintenance treatment for the claimant’s

admitted injuries; that the treatment was reasonably necessary, as well as related

to the claims and should be paid by respondents.

The respondent contended that the requested benefit was not reasonable

and necessary.  Respondents pointed out that it offered and stood ready to provide

the claimant with a membership at a local spa or similar facility.  During the

prehearing conference, respondents requested the opportunity to obtain a second

bid on the cost of installing the requested bath tub.  At the hearing, respondents

contended in the alternative, that if the claimant’s request was found to be

reasonably necessary, that the installation be performed at the lower bid provided

through Systemedic Custom Services.  The claimant did not object to the work
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being provided through the alternate bid.(Tr. 5-6) (Resp. Ex. B)

The claimant was the only lay witness to testify.  Although respondents

reserved the right to call Otis Palmer as a witness on the issue presented, he did

not appear.  The record is composed solely of the transcript of the December 12,

2011 hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the evidence that a Jacuzzi

walk-in bath tub, prescribed by his authorized treating physician, is

reasonably necessary medical treatment required to stabilize and maintain

the claimant’s condition, and should be paid by respondents.

4. Respondents have controverted the requested medical treatment.

Claimant’s attorney is entitled to the maximum statutory attorney’s fee on the
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benefit awarded herein, subject to A.C.A. §11-9-715, prior to its amendment

by Act 1281 of 2001.

DISCUSSION

The relevant facts in this case are primarily undisputed.  As reflected above,

the claimant sustained three separate work-related injuries, arising out of and

during the course of his employment with Benton Services Center.  The claimant’s

injuries included a cervical injury, as well as a low back injury.  The claimant has

undergone multiple surgeries as a result of his various injuries.  The claimant is 71

years old.  As reflected above, both respondents, as well as the Second Injury

Fund, have accepted the claimant as being permanently and totally disabled, and

have paid all appropriate indemnity benefits.  At the time of the within hearing, the

claimant was being treated primarily by Dr. Christopher K. Mocek, a pain specialist

with Innovative  Spine Care in Little Rock, Arkansas, as well as Dr. Daniel I.

Cartaya in Benton, Arkansas.  Dr. Cartaya is an internal medicine specialist, as well

as the claimant’s primary care physician (PCP).  The record reflects that the

claimant takes multiple medications for pain, muscle spasms, as well as depression,

all related to his compensable injuries.  Dr. Mocek prescribes most of the claimant’s

medications.  Dr. Cartatya monitors the claimant’s treatment.  After exhausting

various forms of conservative pain management, Dr. Mocek suggested that the

claimant consider either a spinal cord stimulator or a pain pump to treat the

symptoms.  The claimant declined the recommendations of Dr. Mocek and elected
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to continue with the medication regimen prescribed by Drs. Mocek and Cartaya.

Rather than undergo additional evasive procedures, the claimant did suggest a

walk-in Jacuzzi bath tub with a heater to treat his cervical and lumbar pain, as well

as muscle spasms, which Dr. Cartaya prescribed.  As an alternative to the in house

tub, respondents suggested a membership to a fitness facility where a Jacuzzi tub

was available to treat the claimant’s symptoms.  Initially, Dr. Cartaya approved this

alternative proposal; however, after further discussions with the claimant, who

advised Dr. Cartaya that his symptoms occurred episodically, which would prevent

him from getting in a car and driving to a spa, Dr. Cartaya again recommended an

in house Jacuzzi for pain management. (Cl. Ex. A, pp. 19, 23)

A review of the claimant’s testimony reflects that the claimant’s request for

a Jacuzzi walk-in bath tub is reasonably necessary treatment.  First, while I

recognize respondents have offered to provide the claimant with membership at a

local spa or similar facility, this alternate suggestion is unreasonable.  In my

opinion, the multiple medications taken by the claimant reflect that he should not

be required to drive each time that he requires heat and massage therapy offered

by a Jacuzzi tub.  Further, the record reflects that there is not a local facility

available, and that the claimant would be required to drive outside his community

in order to obtain the treatment.  Such a proposal would require significant medical

mileage and would be unsafe.  Further, as previously pointed out, Dr. Mocek has

recommended more expensive and evasive treatment in the form of a spinal cord
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stimulator to treat the claimant’s symptoms, which the claimant has declined. (Cl.

Ex. A, pp. 1, 12)

A summary of the claimant’s medications, as well as his credible testimony

concerning his daily problems and the lack of a local facility to obtain the prescribed

treatment is set out below:

Q. The doctors that you’ve seen more recently would be
Dr. Cartaya and Dr. Mocek, is that correct?

A. Yes, sir.

Q. And you see Dr. Mocek and he - - does he prescribe
the medications for you or just monitor what
medications are being provided?

A. He provides them.

Q. Okay.

A. He writes the prescription.  It’s a pain clinic.

Q. All right.  The medications - - we were talking about this
earlier just to make sure that we had an understanding
of what your medications are.  You had told me that you
take Celebrex, Lyrica, Oxycontin, Percocet, Soma, and
you have a Voltaren gel, and you also take Lunesta,
which I’m assuming is to help you sleep.

A. Yes, sir.

Q. And Nexium for some esophageal problems that
probably come from taking these medications, right?

A. Correct.

Q. Depakote, Zyprexa, Klonopin and Wellbutrin?
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A. Yes, sir.

Q. Okay.  So all of the medications that I just mentioned
are medications that you are still taking?

A. Yes, sir.

Q. Okay.  And Mr. Hodge, do you have pain every day?

A. Yes, sir.

Q. Is is sometimes worse during the day than it is at other
times?

A. Yes, sir.

Q. And can you tell us where - - what parts of your body do
you have pain in, and can you describe that pain for
us?

A. Well, I have pain in the neck, pain in the back, and the
left leg that’s the most important part of it.

Q. Okay.  Let’s talk about your neck for a moment. Can
you describe that pain?  Is it sharp, dull, aching what
would you say?

A. Well, it’s aching, and I can only turn my neck to the
right just so far, and that limits my ability to drive some
because of I can’t turn very far to the right.

Q. This particular pain in this are, is it sometimes worse
that it is at other times?

A. Yes, sir.

Q. And how would you describe that, sharp, dull, aching,
what?

A. It’s just constant.  It’s worse at times, but, you know, if
I carry something especially out in front of me, that
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really hurts.

Q. The doctors’ reports indicate that you have had trouble
walking for extended periods of time, like walking your
dog.

A. Yes, sir.  Maybe a half a block or a block on a good
day.

Q. Getting out in the yard is something that is difficult for
you?

A. Yes, sir.

Q. The pain in your leg, now tell us about - - you said that
was pretty bad.  Tell us about that.

A. It’s been diagnosed as sciatic nerve pain.
Q. Okay.

A. And it runs down the left side of my left leg.
Occasionally, I will have it on the right leg.

Q. Is it aching or a sharp pain?

A. Well, it’s a sharp pain and then aching, too.

Q. And sometimes worse that it is at other times?

A. Yes, sir.

Q. Okay.  Do these problems cause you difficulty on
occasion with driving?

A. Yes, sir.

Q. How so?

A. Well, the left leg seems to ache, and then my back, my
lower back, hurts when I drive.  I’m limited to how much
I can drive.
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Q. Okay.  Mr. Hodge, of course, we are here because one
of the things that’s been prescribed to you was a
Jacuzzi walk-in tub in your home, true?

A. Yes, sir.

Q. The insurance people have previously said that they
would okay for you to go to the local spa, perhaps to
have this kind of treatment at a spa.  Did you check that
out?  Did you - - what have you found out about that?

A. Yes, sir.  When I have these pains, it’s hard for me to
just jump in the car and run somewhere and get a bath,
into a bathtub.  And not only that, in Benton we don’t
have a spa.  They don’t even have a Jacuzzi tub in
Benton.

Q. Did you check at the Fitness Unlimited, for instance,
there?

A. Well, no.  Actually, they just sent me a letter during this
time saying what they had there, and it wasn’t listed on
their list.

Q. All right.  Are you aware of a facility in the Benton area
that would have a spa?

A. No, sir. (Tr. 10-14)

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech
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Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

For reasons previously discussed, the claimant has proven that the Jacuzzi

walk-in bath tab prescribed by his authorized treating physician, Dr. Cartaya, for

maintenance of the claimant’s condition is reasonably necessary medical treatment.

Again, it is undisputed that the claimant takes multiple medications for pain and

muscle spasms associated with problems involving his neck, low back, and lower

extremities.  Rather than consider more expensive and evasive treatment in the

form of a pain pump and spinal cord stimulator, the claimant has requested and his

treating physician has prescribed therapy by the use of a walk-in Jacuzzi bath tub

with heater.  Although respondents have offered an alternative proposal,

specifically membership at a local spa or similar facility, it has failed to identify any

such facility, and, further, has failed to offer any cost comparison analysis for its

alternative proposal.  The record reflects that the claimant would be required to

drive from Benton to Little Rock to find a walk-in Jacuzzi.  In fact, there is no

evidence that such a facility is available in Little Rock, much less locally.  The

claimant takes significant medications, which in my opinion, precludes the claimant

from driving to a facility on an as-needed basis to obtain treatment.  Further, the



-11-

claimant has expressed a lack of interest in using a community Jacuzzi walk-in tub

because of health and hygiene issues.  The claimant’s concerns are justified.

Rather than conduct a further analysis of the record in this cause, suffice it to say

that I find the claimant’s request to be reasonably necessary, as well as related to

claimant’s admitted injuries.  Accordingly, I hereby make the following:

AWARD

Respondent, Public Employee Claims Division, is hereby ordered and

directed to pay for the installation of a walk-in Jacuzzi tub and heater consistent

with the bid obtained by respondents from Systemedic Custom Services, in the

amount of $12, 210.00.  

Additionally, claimant’s attorney is hereby awarded the maximum statutory

attorney’s fee on this entire award.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


