
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F304213, F811775, F903402

TERRY HICKS, EMPLOYEE CLAIMANT

PILGRIM’S PRIDE CORPORATION, 
SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED DECEMBER 3, 2012

Hearings conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE FLOYD M. THOMAS,
JR., Attorney at Law, Magnolia, Arkansas.

The respondent was represented by HONORABLE MICHAEL C.
STILES, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

Hearings were held in the above-styled claim on

August 29, 2012, and on September 20, 2012, in El Dorado,

Arkansas.  A Prehearing Order was entered in this case on

July 16, 2012.  The following stipulations were submitted by

the parties and are hereby accepted:

1. The claimant sustained a compensable injury to her
right shoulder while employed by the respondent
employer on or about January 14, 2002.  This
injury and corresponding claim was designated as
AWCC Claim No. F304213.

2. The claimant sustained a compensable injury while
employed by the respondent employer on or about
October 21, 2008, consisting of carpal tunnel
syndrome of her right upper extremity.  This
injury and corresponding claim was designated as
AWCC Claim No. F811775.

3. The claimant sustained a compensable injury to her
back while employed by the respondent employer on
or about December 4, 2008.  This injury and
corresponding claim was designated as AWCC Claim
No. F903402.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Claimant’s entitlement to additional medical
benefits for her right wrist injury, right
shoulder injury, and her back injury.

2. Claimant’s entitlement to additional temporary
total disability benefits from September 21, 2010,
to a date to be determined (from wrist, shoulder,
and/or back injury) (reserved).

3. Whether claimant has reached maximum medical
improvement as to these injuries (reserved).

4. Claimant’s impairment rating for  her back and her
entitlement to permanent partial disability
benefits based thereon for her upper extremity
(wrist and/or shoulder) (reserved).

5. Wage loss (reserved).

Respondent:

1. Entitlement to additional benefits.

2. Whether the instant claim for additional benefits
regarding AWCC Claim No. F304213 is barred by the
statute of limitations.

3. Overpayment offset (reserved).

The record consists of two volumes: (1) the August 29,

2012, transcript of Dr. D’Orsay Bryant’s testimony, marked

Claimant’s Exhibit 2, and (2) the September 20, 2012,

hearing transcript and the exhibits contained therein.  

DISCUSSION

The only issues currently before the Commission involve

whether or not Ms. Hicks is entitled to an award of 
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additional medical treatment for her 2002 right shoulder

injury, for her 2008 wrist injury, and/or for her 2008 back

injury.

1. 2002 Right Shoulder Injury/Statue of Limitations.

During the course of prehearing discussions and

filings, Ms. Hicks’ attorney for the first time on

February 13, 2012, made a claim for additional benefits for

Ms. Hicks’ 2002 right shoulder injury. (T. 43) The

respondents contend that the respondents last provided

compensation for that injury in 2004, so that Ms. Hicks’

claim for additional benefits filed in 2012 is time-barred

by the applicable statute of limitations. 

In this regard, Ark. Code Ann. § 11-9-702 provides, in

relevant part:

11-9-702. Filing of claims.

(a) TIME FOR FILING.

  (1) A claim for compensation for disability on
account of an injury, other than an occupational
disease and occupational infection, shall be barred
unless filed with the Workers' Compensation Commission
within two (2) years from the date of the compensable
injury.... For purposes of this section, the date of
the compensable injury shall be defined as the date an
injury is caused by an accident as set forth in §
11-9-102(4).

 (b) TIME FOR FILING ADDITIONAL COMPENSATION.

  (1) In cases in which any compensation, including
disability or medical, has been paid on account of
injury, a claim for additional compensation shall be
barred unless filed with the commission within one (1)
year from the date of the last payment of compensation
or two (2) years from the date of the injury, whichever
is greater.
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Again, the parties in the present case have stipulated

that the claimant’s right shoulder injury occurred in 2002

and that her first and only claim for additional benefits

for that injury was not made until 2012. (T. 4, 43) The

respondents presented evidence establishing that the last

payment designated by the respondents for Ms. Hicks’ 2002

shoulder injury was a payment to Dr. Kenneth Gati made on

August 24, 2004. (R. Exh. 1 p. 44) Consequently, a claim for

additional benefits for Ms. Hicks’ 2002 injury became time-

barred on August 24, 2005, unless the record establishes

that Ms. Hicks received additional compensation after

August 24, 2004, that tolled the statute of limitations.  

In her prehearing contentions, the claimant contended

that treatment and benefits that she received for her carpal

tunnel syndrome in 2008 tolled the statute of limitations

for her 2002 right shoulder injury. (Comm. Exh. 1 p. 3) In

addition, the claimant testified at the hearing that she saw

the plant nurse at work for her shoulder at least once per

month until the plant closed in 2009. (T. 16)

a.  Presenting To The Plant Nurse As Tolling 
         The Statute Of Limitations.

The claimant has acknowledged that she did not treat

with any doctor for her right shoulder injury from 2004 to 
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1The question on cross-examination asked about 2004 to
2009.  However, the reference to 2009 appears to have been a
mistake since Dr. Rhodes performed a right shoulder in
injection on November 13, 2008. (R. Exh. 1 p. 1)

2008.1 (T. 27) However, Ms. Hicks also testified that she

had sufficient ongoing shoulder problems on or about

September 22, 2004, that she was going to the plant nurse

usually two or three times per day. (T. 15-16) Ms. Hicks

testified that the nurse would give her Tylenol and

Ibuprofen and send her back to work. (T. 15) Ms. Hicks

testified that between 2004 and 2008, she would go to the

plant nurse at least once per month complaining about her

shoulder. (T. 16)

To the extent that the claimant may contend that going

to see the plant nurse at least once per month tolled the

statute of limitations on a claim for additional benefits on

her 2002 right shoulder injury until the plant closed, I do

not find that contention persuasive for two reasons.

First, the claimant has cited no authority, nor is this

examiner aware of any statutory interpretation of either the

Commission or the Arkansas Courts, that would indicate that

the claimant going to see the plant nurse at work under the

circumstances that she described in her testimony represents

a “payment of compensation” as that term is used in Ark.

Code Ann. § 11-9-702(b)(1).  To the contrary, I note that

the Arkansas Supreme Court, citing Professor Larson with
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approval, has previously indicated in Mountainaire Poultry

v. Pulliam, 270 Ark. 172, 601 S.W.2d 223 (1980), that: 

Routine and minor first aid or medical treatment in the
employer's clinic, of the kind that is provided for
compensable and non-compensable injuries alike, as a
rule does not stand as the equivalent of payment of
compensation for the purpose of invoking or tolling the
statute of limitations. 3 Larson, Supra, 78.31(d)
(1976).

In the present case, similar to what the Court

described in Pulliam, Ms. Hicks testified that the plant

nurse would see an employee for both a work related

condition, such as a cut, and for a non-work related

illness, such as an upset stomach. (T. 13) Given the

evidence that the plant nurse would see employees for both

work related problems and non-work problems, and given the

evidence that all the nurse ever did for Ms. Hicks was give

her Tylenol and Ibuprofen and send her back to work, I find

that the plant nurse was not providing Ms. Hicks

“compensation” within the meaning of the statute.   

Second, I again note that the claimant never contended

before the hearing in her prehearing filings that she going

to the plant nurse at least once per year for her shoulder. 

In addition, I note that the claimant did not call as a

witness any plant nurses, and she did not offer any nursing

records into evidence to corroborate her 2012 hearing

testimony that she went to the plant nurse for her right

shoulder at least once per month until the plant closed in

2009.
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In assessing the weight to accord the claimant’s

uncorroborated testimony, I note that the claimant

significantly failed to pass the validity criteria from the

functional capacity evaluation that she underwent on

March 10, 2009.  She was therefore deemed to have provided

an unreliable effort. (R. Exh. 1 p. 5) In addition, I find

credible Dr. Jeanine Andersson’s clinical observations on

September 20, 2010, which indicate that Ms. Hicks was not

being truthful with Dr. Andersson on that date.  Dr.

Andersson explained:

The patient states that she is not able to use her hand
at all secondary to severe pain and dysfunction of the
hand, however, she has large exuberant calluses on the
right hand which is consistent with using the hand
fairly aggressively and vigorously within the last two
weeks.  The patient was confronted with this today and
states she does not know how the calluses got there. 
(R. Exh. 1 p. 37)

     I also point out that in her pre-hearing deposition,

the claimant referenced going to the plant nurse “about my

hand and stuff,” without any specific reference to her

shoulder. (T. 35) 

After considering the unreliability of Ms. Hicks’

effort during functional capacity testing in 2009, the

persuasive evidence that Ms. Hicks was not being truthful

with Dr. Andersson when Ms. Hicks told Dr. Andersson in 2010

that she was not able to use her right hand, and given Ms.

Hicks’ lack of specific reference to her shoulder in her

deposition testimony when describing the reasons she went to
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the plant nurse at work, I do not find credible Ms. Hicks’

self-serving testimony at the hearing that she went to the

plant nurse at least once per month for her shoulder until

the plant closed.  I find on this record that Ms. Hicks has

failed to establish by a preponderance of the credible

evidence that she went to the plant nurse for her right

shoulder even once per year before the plant closed.

b.  Treatment Beginning In 2008 As Tolling 
         The Statute Of Limitations.
 

To the extent that the claimant has contended that her

2008 treatment for her 2008 carpal tunnel syndrome injury is

somehow related to and tolls the statute of limitations for

her 2002 right shoulder injury, I do not find this

contention persuasive for three reasons.

First, I note that Dr. D’Orsay Bryant is the only

physician to address the causation question, and Dr. Bryant

testified that Ms. Hicks’ right shoulder complaints are not

related to her 2008 carpal tunnel syndrome. (Cl. Exh. 2 p.

43, 50) Consequently, I find on this record that Ms. Hicks

has failed to establish any causal connection between her

2008 right carpal tunnel syndrome and her 2002 right

shoulder injury as she contends.

Second, the only identifiable treatment in the record

that Ms. Hicks obtained after 2004 for her right shoulder is

an injection into that shoulder that Dr. David Rhodes

performed on November 13, 2008.  However, the law is well 
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settled that, even if the respondents paid for that

injection, a payment for treatment in 2008 for a claim that

became time-barred in 2005 will not revive the time-barred

claim.  Woodard v. ITT Higbie Manufacturing Co., 271 Ark.

498, 609 S.W.2d 115 (Ark. App. 1980).

Third, even if the claimant had established that

presenting to a plant nurse tolled her claim until the plant

closed in 2009, Ms. Hicks has presented no evidence that she

thereafter underwent treatment for her right shoulder

between the plant closing in 2009 and her attorney filing a

claim for additional benefits in 2012.  Consequently, since

more than one year elapsed between the 2009 plant closing

and the 2012 claim filing, this claim would have become

time-barred in 2010 had it not already become time-barred in

2005.  

Because I find that the present claim for additional

benefits for Ms. Hicks’ 2002 right shoulder injury is time-

barred under the applicable statute of limitations, her

claim for additional benefits for that injury must be denied

in its entirety.

2.  2008 Back Injury.

In the present case, I find that the claimant has

failed to establish that any additional medical treatment is

reasonably necessary for her 2008 back injury.

 Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable 
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injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

Here, the claimant was standing on some type of catwalk

or platform that fell approximately three feet on

December 4, 2008. (C. Exh. 1 p. 45) When she presented to

Dr. Norris Knight on January 26, 2009, she was complaining

about her entire spine. (C. Exh. 1 p. 45)

Dr. Knight ordered x-rays and MRIs of Ms. Hicks’ entire

spine. (C. Exh. 1 p. 45) Dr. Knight prescribed medication
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and also prescribed a course of physical therapy that was

performed in February of 2009. During the course of ten

physical therapy sessions, Ms. Hicks consistently rated her

back pain at the start of each session as either a “9/10"

(higher than “very severe”), or more often as a “10/10"

(“unbearable”). (C. Exh. 1 p. 68-73) Upon discharge after

ten sessions, she continued to rate her pain as a “9/10".

(C. Exh. 1 p. 65) However, as discussed above, during her

functional capacity evaluation on March 10, 2009, Ms. Hicks

was also determined to have given an unreliable effort. (R.

Exh. 1 p. 5)

Ms. Hicks was evaluated or treated for her back by

three orthopedists and one neurosurgeon in 2009 or 2010. 

Dr. Buono, a neurosurgeon, concluded from diagnostic studies

that Ms. Hicks was not a surgical candidate in February of

2009, shortly before Ms. Hicks underwent her invalid

functional capacity evaluation. (R. Exh. 1 p. 18) Dr.

Knight, an orthopedist, opined on March 30, 2009, after

ordering the diagnostic studies, the physical therapy and

the invalid FCE, that Ms. Hicks had no medically documented

back injury and that she was at maximum medical improvement

for her back. (R. Exh. 1 p. 20). 

During the course of his treatment of Ms. Hicks’ back

between June 16, 2009, and March 9, 2010, Dr. Bryant saw Ms.

Hicks ten times for her back.  At different times over that

period, Dr. Bryant provided Ms. Hicks with a back brace,
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with medication, with pain patches, and with approximately

twenty injections into Ms. Hicks’ back. (C. Exh. 1 p. 148-

157) Dr. Wayne Bruffett, an orthopedist, evaluated Ms. Hicks

on March 29, 2010, and declared her at maximum medical

improvement for her back.  Dr. Bruffett stated that he would

not recommend any additional treatment for Ms. Hicks. (R.

Exh. 1 p. 28-20) Dr. Bryant also placed Ms. Hicks at maximum

medical improvement for her back when he next saw her on

April 6, 2010. (R. Exh. 1 p. 28-30) 

Dr. Bryant testified in 2012 that, when he found Ms.

Hicks to be at maximum medical improvement in April of 2010,

he did not anticipate bringing her back in for further

injections or other treatment if her condition got worse.

(C. Exh. 2 p. 29) Dr. Bryant testified at one point that

this is how the workers’ compensation system works, and 

that if Ms. Hicks was a private patient he would continue to

see her. (C. Exh. 1 p. 30) Dr. Bryant later testified that

he would anticipate Ms. Hicks having intermittent back

problems in the future, with periodic episodes of muscle

spasm and increased pain for which trigger point injections

are a useful tool. (C. Exh. 1 p. 65)

I find that the claimant has failed to establish by a

preponderance of the credible evidence that additional

medical treatment will be reasonably necessary for her

compensable back injury.  Whereas Dr. Bryant, on August 29,

2012, proposed additional injections as needed for pain
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flare-ups in the future, I note that Ms. Hicks testified at

the hearing on September 20, 2012, that she had never gotten

any better, i.e., that her back was the same in 2012 as it

was previously in 2008, notwithstanding her physical

therapy, her time off work, her medication, her back brace,

and/or her twenty injections already provided by Dr. Bryant.

(T. 29-30) In fact, Ms. Hicks also testified that she has

received no benefit from her two shoulder surgeries or from

her two wrist surgeries either. (T. 30)

However, I do not find Ms. Hicks to be a credible

witness in light of her invalid results on her 2009

functional capacity evaluation, and in light of the right

hand calluses that she could not explain to Dr. Andersson at

a time that Ms. Hicks claimed to Dr. Andersson that she had

no use of her right hand. (R. Exh. 1 p. 5, 37) Moreover, I

find credible Dr. Andersson’s conclusion that Ms. Hicks has

engaged in symptom catastrophization. (R. Exh. 1 p. 37)

In light of Ms. Hicks’ history of symptom

catastrophization, her testimony of having received no

improvement from any of her injuries following the medical

treatment that she has received to date, her lack of effort

in her functional capacity evaluation, and her lack of

truthfulness to Dr. Andersson, I find credible Dr.

Bruffett’s conclusion that no additional treatment is

recommended for Ms. Hicks’ back injury.  I find on this

record that no additional treatment, either in the form of
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pain management or otherwise, will be reasonably necessary

in connection with Ms. Hicks’ compensable back injury

sustained in 2008. 

3.  2008 Carpal Tunnel Syndrome.

I also find for the following reasons that Ms. Hicks

has failed to establish that any additional medical

treatment is reasonably necessary for her compensable carpal

tunnel syndrome injury.

To the extent that Dr. Bryant has proposed having Dr.

Collins perform another electrodiagnostic study in

anticipation of performing a third carpal tunnel release

surgery on Ms. Hicks, I find credible the conclusion of Dr.

Knight on December 21, 2009, that (1) Dr. Knight completely

decompressed Ms. Hicks’ median nerve in her second

decompression on June 26, 2009, and that (2) a repeat

operation would not be of any value. (R. Exh. 1 p. 25) In

according great weight to these conclusions, I am also

greatly persuaded by Dr. Knight’s indication on November 23,

2009, that Ms. Hicks’ sensory deficit in the median nerve at

that time was “variable” and “seemingly non-anatomic.” (R.

Exh. 1 p. 25)

I note that Dr. Knight’s conclusions appear to this

examiner consistent with Dr. Andersson’s conclusions six

months later, which I also find credible.  Based on her own

clinical examination and testing, Dr. Andersson opined that

Ms. Hicks’ ongoing complaints were not true complaints of
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carpal tunnel syndrome and are most related to pillar pain

from her prior wrist surgeries. (R. Exh. 1 p. 34) As

indicated previously, I also find credible Dr. Andersson’s 

observation three months later on September 20, 2012, that

Ms. Hicks had large calluses on her right hand compared to

her left hand, notwithstanding Ms. Hicks’ complaint that she

was supposedly not able to use her right hand at all due to

severe pain and dysfunction, and I find credible Dr.

Andersson’ conclusion that Ms. Hicks has engaged in symptom

catastrophization. (R. Exh. 1 p. 37) Dr. Andersson, like Dr.

Knight before her, recommended against further surgery. (R.

Exh. 1 p. 38)

In concluding that a third wrist surgery is not

reasonably necessary, I also find noteworthy Ms. Hicks’

testimony that she has received no resolution from her 2002

shoulder problems by 2004 notwithstanding two shoulder

surgeries (T. 15, 30), that she is still in constant pain

from her 2008 back injury notwithstanding her physical

therapy and twenty injections (T. 19, 29-30), and that she

has received no relief from her carpal tunnel syndrome,

notwithstanding two prior surgeries. (T. 18, 30) Ms. Hicks’

perception that she received no benefit from any prior

treatment for her three injuries appears to this examiner to

support the conclusions of Dr. Knight and Dr. Andersson that

a third carpal tunnel surgery would not be appropriate.    
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In concluding that neither additional physical therapy

nor other conservative treatment is reasonably necessary for

Ms. Hicks’ 2008 wrist injury, I am also persuaded by the

records indicating that Ms. Hicks reported no benefits from

the physical therapy to her back in February of 2009, that

she did not put forth a valid effort for her functional

capacity evaluation testing in March of 2009, and that she

reported that she could not use her right hand or

participate in hand therapy in the summer of 2010

notwithstanding the calluses on that hand documented by Dr.

Andersson.

This examiner concludes that neither another

electrodiagnostic study nor a third wrist surgery is

reasonably necessary notwithstanding testimony from Dr.

Bryant that a third carpal tunnel release is necessary.  Dr.

Bryant testified that Dr. Collins’ last abnormal

electrodiagnostic study performed on December 16, 2009, is

indicative of ongoing median nerve compression in Ms. Hicks’

right wrist, likely from scar tissue. (C. Exh. 2 p. 58)

However, I note that Dr. Knight and Dr. Andersson were

also each aware of the 2009 diagnostic findings at the point

that each of these orthopedic specialists concluded that a

third release surgery was not appropriate.  Notably, Dr.

Knight’s clinical examination, concluding that Ms. Hicks’

clinical symptoms were non-anatomic, was performed

approximately one month before the 2009 electrodiagnostic
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study, and Dr. Andersson’s clinical examination, concluding

that Ms. Hicks’ reported symptoms were not from carpal

tunnel syndrome, was performed approximately six months

after the 2009 electrodiagnostic study.  In addition,

whereas Dr. Bryant testified that the abnormal

electrodiagnostic values in 2009 were indicative of ongoing

nerve compression, Dr. Andersson indicated in her last

report that she would not recommend any additional treatment

and that the patient’s EMG nerve conduction studies will

always show some amount of abnormality consistent with

carpal tunnel syndrome. (R. Exh. 1 p. 37-38) Finally, I note

that even Dr. Bryant has acknowledged that he does not

recall ever previously performing a third carpal tunnel

release on a patient, at least not within the last five

years. (C. Exh. 2 p. 62)

Under the totality of the circumstances presented in

this case, I am persuaded by Dr. Andersson’s conclusion on

September 20, 2010, that no further treatment is reasonably

necessary for this patient. (R. Exh. 1 p. 37) To the extent

that Dr. Bryant testified that an ongoing abnormal

electrodiagnostic study has been and will be indicative of

ongoing nerve compression, I am persuaded instead by (1) Dr.

Andersson’s explanation that Ms. Hicks’ nerve conduction

studies will always show some amount of abnormality, (2) Dr.

Knight’s finding that Ms. Hicks’ clinical symptoms were non-

anatomic, and (3) Dr. Andersson’s conclusion that Ms. Hicks’
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clinical presentation represented symptom catastrophization

at the point that Ms. Hicks said she could not use her hand

but the hand had large exuberant calluses.      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant sustained a compensable injury to her
right shoulder while employed by the respondent
employer on or about January 14, 2002.  This
injury and corresponding claim was designated as
AWCC Claim No. F304213.

2. The claimant sustained a compensable injury while
employed by the respondent employer on or about
October 21, 2008, consisting of carpal tunnel
syndrome of her right upper extremity.  This
injury and corresponding claim was designated as
AWCC Claim No. F811775.

3. The claimant sustained a compensable injury to her
back while employed by the respondent employer on
or about December 4, 2008.  This injury and
corresponding claim was designated as AWCC Claim
No. F903402.

4. The claimant’s claim for additional benefits filed
in 2012 for her 2002 right shoulder injury is
barred by the applicable statute of limitations. 
The respondents are therefore no longer liable for
any additional benefits for the claimant’s 2002
right shoulder injury.

5. The claimant has failed to prove by a
preponderance of the evidence that any additional
medical treatment will be reasonably necessary for
her compensable back injury.

6. The claimant has failed to prove by a
preponderance of the evidence that any additional
medical treatment will be reasonably necessary for
her compensable carpal tunnel syndrome injury.

 
ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


