
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F700295 & F703322

TIMMY HENSLEY, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER COMPANY, 
SELF-INSURED EMPLOYER RESPONDENT

CENTRAL ADJUSTMENT COMPANY, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED JUNE 28, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE WILLIAM G.
BULLOCK, SR., Attorney at Law, Texarkana, Texas.

STATEMENT OF THE CASE

A hearing was most recently held in these claims on

June 7, 2012, in Hope, Arkansas.  A Prehearing Order was

entered in this case on May 7, 2012.  The following

stipulation was submitted by the parties and is hereby

accepted:

1. The claimant is entitled to benefits for a 30%
decrease in his wage earning capacity attributable
to his compensable bilateral shoulder injuries. 
Of that 30% decrease, 15% is apportioned to the
claimant’s 2006 right shoulder injury and 15% is
apportioned to the claimant’s 2007 left shoulder
injury for purposes of determining the appropriate
compensation rate.  

By agreement of the parties, the only issue to be

litigated and resolved at the present time is the following:

1. Is the claimant entitled to receive the balance on
his wage loss award in a lump sum pursuant to the
provisions of Ark. Code Ann. § 11-9-804?
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1The present value of 33.5 weeks of future benefits
discounted at 10% compounded annually is 32.3231 weeks of
benefits, or here: ($640.50)x(0.5)x(32.3231)= $10,351.47. 

The record consists of the June 7, 2012, hearing

transcript and the exhibits contained therein.  In addition,

I have blue-backed to designate as part of the record Cooper

Tire & Rubber Company’s (hereafter Cooper Tire) payout

history on these two claims.

Cooper Tire’s payout records confirm that Cooper Tire

began paying Mr. Hensley’s two wage loss awards concurrently

on October 13, 2011.  After deduction of attorney’s fees,

Mr. Hensley receives $640.50 biweekly for wage loss on the

2006 injury and $661.50 biweekly for wage loss on the 2007

injury. Through June 6, 2012, Cooper Tire had made 17

biweekly payments for wage loss on each injury.  The

remaining payout as of June 7, 2012, as calculated by this

examiner, is as follows:

2006 Injury Wage Loss
Total Obligation If Paid Biweekly For 67.5 Weeks: $21,616.87
Total Paid Through June 6, 2012:                  $10,888.50
Total Owed If Paid Out Biweekly For 67.5 Weeks:   $10,728.37
Total Owed If Remaining $10,727.37 Was Paid
In Lump Sum At 10% Discount On June 7, 2012:     $10,351.471

Difference Between Biweekly And Lump Sum Payment:    $376.90

2007 Injury Wage Loss
Total Obligation If Paid Biweekly For 67.5 Weeks: $22,325.62
Total Paid Through June 6, 2012:                  $11,245.50
Total Owed If Paid Out Biweekly For 67.5 Weeks:   $11,080.12
Total Owed If Remaining $11,080.50 Was Paid
In Lump Sum At 10% Discount On June 7, 2012:      $10,690.87
Difference Between Biweekly And Lump Sum Payment:    $389.25
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Other information in the record indicates that Mr.

Hensley earned approximately $89,900.00 the last year that

he worked, averaging $37.50 per hour. (T. 25) He filed

bankruptcy in 2007 shortly after his injury at Cooper Tire.

(T. 11) Mr. Hensley was discharged from bankruptcy on

May 25, 2012. (T. 18-19)

Mr. Hensley currently receives approximately $1,900.00

per month in Social Security Disability benefits after

deductions for insurance. (T. 22-23) Mr. Hensley’s wife

since January of this year, Tiffany Hensley, has a net

income of approximately $780.00 biweekly as a State

employee. (T. 8, 23) The couple reside in Mrs. Hensley’s

mortgaged home with Mrs. Hensley’s three minor sons, Mr.

Hensley’s one minor son, and intermittently with Mrs.

Hensley’s grown son. (T. 8) Mr. Hensley’s son does not have

a bedroom and sleeps on a couch. (T. 9)

Mrs. Hensley identified at the hearing a number of

sizable financial needs currently facing the family: (1)

enclosing a carport to create a bedroom for Mr. Hensley’s

son, (2) replacing Mr. Hensley’s 2001 Ford truck, (3)

financially assisting Mrs. Hensley’s 21 year old son to

attend technical school, (4) purchasing new appliances for

Mrs. Hensley’s home built in 1995, and (5) assisting Mr.

Hensley’s 75 year old mother who is raising two 16 year old

grandsons on a fixed income and no child support. (T. 9-13)
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Mrs. Hensley has tried but cannot refinance her

mortgaged home because her ex-husband has a home equity loan

against the property. (T. 14) Mrs. Hensley’s credit is maxed

out from her time raising three sons as a single mother on

her State income. (T. 13) Mr. Hensley has been unable to

obtain credit due to bankruptcy. (T. 14)     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant is entitled to benefits for a 30%
decrease in his wage earning capacity attributable
to his compensable bilateral shoulder injuries. 
Of that 30% decrease, 15% is apportioned to the
claimant’s 2006 right shoulder injury and 15% is
apportioned to the claimant’s 2007 left shoulder
injury for purposes of determining the appropriate
compensation rate.

2. A lump sum settlement is an extraordinary remedy
to be used sparingly. 

3. The claimant has failed to establish by a
preponderance of the evidence in the record that
extraordinary circumstance exist such that it is
in his best interest to discharge the remaining
liability of Cooper Tire & Rubber Company for wage
loss disability benefits by the payment of a lump
sum equal to the present value of all future
payments of compensation computed at ten percent
(10%) discount compounded annually.

DISCUSSION

     Arkansas Code Annotated Section 11-9-804 provides in

relevant part:

(a)(1) Whenever the Workers’ Compensation Commission
determines that it is for the best interest of the
parties entitled to compensation, and after due notice
to all parties in interest of a hearing, the liability
of the employer for compensation may be discharged by
the payment of a lump sum equal to the present value of
all future payments of compensation computed at ten
percent (10%) discount, compounded annually.
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(2) Lump-sum settlements shall not be allowed if the
employer presents evidence which proves by a
preponderance of the evidence that ordering the
compensation discharged in such a manner would result
in a substantially adverse effect on the continuing
economic viability of the employer.

The Arkansas Supreme Court has previously indicated

that lump sum settlements are extraordinary remedies to be

used sparingly, and the Commission has noted and relied on

this interpretation of the Court on multiple occasions.  See

Gill v. Ozark Forest Products, 255 Ark. 951, 504 S.W.2d 357

(1974) cited in Davis v. Action Inc., Full Workers’

Compensation Commission, Opinion filed November 9, 2011

(F701958) and Tiner v. Rose Care Center of Benton, Full

Workers’ Compensation Commission, Opinion filed December 30,

2003 (E911137).

In Gary McJunkin Trucking Co. v. Byars, 258 Ark. 387,

525 S.W.2d 662 (1975), the Court affirmed a Commission

denial of a lump sum settlement in a case where the deceased

worker left a 21 year old widow and two minor children from

a prior marriage.  In Gill v. Ozark Forest Products, 255

Ark. 951, 504 S.W.2d 357 (1974), the Court affirmed a

Commission denial of a proposed lump sum settlement under

circumstances where (1) the deceased worker left a widow and

six minor children from another marriage; (2) the widow’s

lump sum settlement could affect the rights of the six

children, and their mother objected to the widow’s proposed

lump sum settlement; (3) the widow intended to use one-half
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of the settlement to pay off debts and attorney’s fees and

to buy a mobile home; and (4) there was no evidence that the

widow intended to use any portion of the settlement for

training or rehabilitation.

In Davis v. Action Inc., Full Workers’ Compensation

Commission, Opinion filed November 9, 2011 (F701958), a

majority of the Commission found that an injured worker

failed to establish that a lump sum settlement was in his

best interest where the only evidence presented was the

claimant’s written statement that “Due to financial concerns

I need this money now.”  In Tiner v. Rose Care Center of

Benton, Full Workers’ Compensation Commission, Opinion filed

December 30, 2003 (E911137), a majority of the Commission

found that a claimant’s desire to repair a wall in her home

and to purchase furniture did not give rise to the

extraordinary remedy of a lump sum settlement.  Finally, in

Davis v. Action Inc., supra, the Full Commission citing its

own prior Opinion in Taylor v. POM, Inc., Full Workers’

Compensation Commission, Opinion filed December 22, 1994

(D902434) indicated that the effect of the 10% discount on

compensation and the effect of a lump sum settlement on a

claimant’s Social Security Disability benefits are also

relevant to consider. 

In the present case, in light of the claimant’s pre-

injury salary of approximately $85,000 - $89,000, I agree

with the claimant’s attorney’s mathematical conclusion that
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2See generally Social Security Handbook § 504.2 at
http://www.socialsecurity.gov/OP_Home/handbook/handbook.05/h
andbook-0504.html

a lump sum settlement would have no effect - positive or

negative - on the claimant’s Social Security Disability

benefits since Social Security takes an offset only if the

sum of an injured workers’ Social Security Disability

benefits plus his workers’ compensation benefits exceeds 80%

of his “average current earning” before the disability

began.2  I agree with Mr. Davis that this cannot happen in

this case in light of Mr. Hensley’s very high pre-injury

earnings.  The financial impact of receiving a lump sum

settlement of his remaining wage loss benefits as of June 7,

2012, the date of the hearing, would therefore be that Mr.

Hensley would have received $766.15 ($376.90 + $389.25) less

than if the benefits were paid in installments for the 33.5

weeks remaining as of June 7, 2012.  

With regard to their planned expenditures, I note that

the Hensleys indicate that a portion of a lump sum

settlement could be used for educational expenses and living

expenses.  However, if so, I also note that the money would

be used to help educate Mrs. Hensley’s grown son, and not to

retrain Mr. Hensley, the injured worker in this case. 

Likewise, the living expenses identified at the hearing were

those of Mr. Hensley’s mother and her household, and not the

living expenses of Mr. Hensley and his household.  The
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remaining identified financial plans - home remodeling,

appliance purchases and a new automobile to replace Mr. 

Hensley’s aging truck - do not appear to present

extraordinary circumstances in light of the analysis of the

Commission in Tiner v. Rose Care Center of Benton, Full

Workers’ Compensation Commission, Opinion filed December 30,

2003 (E911137) [considering home wall repair and furniture

purchases] and the analysis of the Arkansas Supreme Court in

Gill v. Ozark Forest Products, 255 Ark. 951, 504 S.W.2d 354

(1974) [considering mobile home purchase].

ORDER

For the reasons discussed herein, Mr. Hensley’s request

for a lump-sum settlement is hereby respectfully denied. 

The respondents are directed to pay the court reporter’s

fees and expenses within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


