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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G102891

ROBERT HENDERSON, 
EMPLOYEE CLAIMANT

VILONIA WATERWORKS ASSOCIATION,
INC., 
EMPLOYER RESPONDENT

ARKANSAS MUNICIPAL LEAGUE,
INSURANCE CARRIER/TPA                             RESPONDENT

                OPINION FILED OCTOBER 5, 2012                
           
A hearing was held before Administrative Law Judge Chandra
L. Black, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. M. Scott Wilhite,
Attorney at Law, Jonesboro, Arkansas. 

Respondents were represented by Mr. J. Chris Bradley,
Attorney at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on July 

30, 2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on June 4, 2012.  A

Prehearing Order was entered in this claim on that same

date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed

on April 5, 2011, and at all relevant times.

     3.  The claimant suffered compensable injuries to his

right upper extremity as a result of a specific incident

injury.

4.  The claimant’s average weekly wage at the time of

his injury was $704.82.  His compensation rates are $470 and

$353.

     5.  This claim for additional benefits has been

controverted in its entirety.

6.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Impairment rating.

     2.  Wage-loss disability benefits, or 505(a)(1) 

benefits.

     3.  An attorney’s fee. 

     The claimant’s and respondents’ contentions are set out

in their respective Responsive Filing. These are hereby

incorporated herein by reference.         

     The documentary evidence submitted in this case consists

of the hearing transcript of July 30, 2012, and the documents
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contained therein. 

     During the hearing, the following witnesses testified: 

the claimant, and Mr. Cecil Junior McMurtry.  

                        DISCUSSION

     At the time of the hearing, the claimant was thirty-four

years old.  He completed the eleventh grade.  The claimant

worked for Vilonia Waterworks for some six years prior to his

compensable injury.  After leaving high school, the claimant

worked part-time for the fire department. 

    The claimant testified that prior to April of 2011, he

suffered from bipolar schizophrenia, and nervousness, for

which he took medications.  However, despite these conditions,

the claimant was able to perform his job duties at Vilonia

Waterworks.  He denied any physical limitations that kept him

from performing his job duties while working for the

respondent-employer.  

     While working for Vilonia Waterworks, the claimant’s job

duties entailed repairing water leaks, and main lines.  He

also put in meters and performed other various other field

duties. His hourly rate of pay was $15.25. The claimant

generally worked a forty-hour week, plus a few hours.       

     The claimant gave a brief description of his right 

shoulder injury of April 2011.  According to the claimant, at

the time of his compensable injury, he was using a pipe
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wrench, when his shoulder “exploded.” The claimant sought

treatment from Conway Regional Health System Emergency

Department on the day of his compensable incident. He

underwent surgery to his right shoulder on May 24, 2011.  

     The claimant stated that from the date of his injury up

to the date of his surgery, his pain was “undescribable.”  He

further stated that his shoulder popped, cracked, and hurt.

Prior to his work-related incident, the claimant denied any

previous problems or medical treatment for his right shoulder.

He denied that any of his symptoms were relieved by the May

2011  surgery.  According to the claimant, he continued with

these same symptoms.  The claimant admitted that from the date

of his injury to the date of his surgery, he received a check

every two weeks. His medical bills were paid by the

respondent-insurance carrier.  The claimant underwent forty-

eight visits of physical therapy treatment.

      After completing therapy, the claimant returned to work.

He was able to function fine performing his prior work.  The

claimant stated that his shoulder bothered him only “a little

bit.”  The claimant testified that one day when he arrived for

work, he was told he had two weeks to continue working.

According to the claimant, he was told he could be fired or

work until the end of the year and voluntarily quit. The

claimant agreed that he was fired on November 22, 2011.  He
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testified that he worked only a couple days after having this

conversation with Cecil McMurtry. However, the claimant

testified that he worked and then took the last two days of

his vacation time and left because his time would have been

up. He denied having worked anywhere since then.  The 

claimant verified that he was willing to continue working.  

     Since his last visit with Dr. Schock, the claimant 

verified that he has gone to UAMS Hospital, to the emergency

room department because his shoulder was hurting.  

     Once the claimant returned to work following his  

compensable injury, his job duties entailed repairing leaks,

setting water meters, and other duties.  Upon further

questioning, the claimant next testified that he experienced

pain and problems while trying to do his job, but he has three

kids, so he had to work.  According to the claimant, he worked

two or three weeks before being told he no longer had a job.

     The claimant denied any altercation with his boss 

except, during a conversation regarding discontinuation of his

job.  According to the claimant, he stated in relevant part,

“... And I  kindly [sic] got blowed up, and I told him, I

said, well man, I’m just going to tell you this is the end of

our conversation, I jumped out of his truck.”               

     He denied being reprimanded or put on probation prior to

his injury.  The claimant further denied that he was given any
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sort of indication that his job was in jeopardy.  According to

the claimant, before his accident, he believed his standing

job-wise with Vilonia Waterworks was pretty good. 

      The claimant verified that after being terminated by the

respondent-employer, he applied for SSI, and was approved.  On

his disability paperwork with them, he listed his shoulder and

foot as problems preventing him from working.  The claimant

verified that he has difficulty reading and writing.

According to the claimant, he is unable to read a newspaper

and write a letter.  However, the claimant is able to sign his

name.  

     Since his termination in November, the claimant agreed

that he had continuing problems with his shoulder.  He stated

that he cannot raise his arm past his shoulder without helping

it.  Nor is he able to take his arm and point his fingers

straight up in the air.  The claimant testified that if he

extends his arm above shoulder level, this hurts.  He further

testified that his shoulder cracks and pops.  The claimant

stated that he has about half the strength in his arm as

compared to what it was before the accident.  He verified that

he is right-handed.  According to the claimant, at times he

has noticed swelling in his arm when he uses it.  The claimant

testified that he compensates with his left hand, and does

very little with his right arm.  
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     Upon further questioning, the claimant testified that he

is unable to pick up a drink with dropping it.  He stated that

he has no strength in his hand.  The claimant does not do any

housework or things around the yard, except a little weed-

eating and mowing.  

     The claimant stated he would not be able to do the job 

that he previously did at Vilonia Waterworks if offered a

position because of his disability with his arm.  He stated

that since his accident, he has not been able to sleep, and he

is unable to keep his bipolar schizophrenic disorder and

depression under control.  The claimant also stated that now

he “explodes” on people, and tries to hurt them although he

takes medication for these problems.   He verified that he has

dealt with the bipolar problem for a long period of time. 

However, the claimant denied that it affected his ability to

do his job at Vilonia Waterworks before his accident.  

     According to the claimant, prior to his accident, he was

able to avoid confrontation with his boss, even though he may

have been angry.  He specifically denied ever “going off” on

his boss or with someone at work, even though he was angry

before his accident.  

     However, the claimant testified:

Q    Okay.  You were able to control your emotions.

A     Yes, sir.  Most of the time they would just send me
home.
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     Q     Okay.

A    And say, get your medicine.

    The claimant takes Hydrocodone for his shoulder pain.

This medication is prescribed by his primary care physician,

Dr. Gina McDougall.  

    He denied any additional conversations with any of his

bosses as to why he was being let go.  

     On cross examination, the claimant denied taking any 

muscle relaxers for his shoulder.  However, the claimant

stated that he does take Naproxen for his shoulder.  He

started taking this after his visit to UAMS.  

     The claimant admitted that during his visit at UAMS, 

they did MRI’s on both shoulders because he complained of pain

in both shoulders.  The claimant denied falling about three

weeks prior to his visit at UAMS, or his ankle giving-out. 

He also denied having reporting this while at UAMS on Monday,

May 21, 2012.  

     He admitted that initially he worked part-time for 

Vilonia Waterworks, and having worked for them a total of ten

years.  The claimant verified that he has prior work 

experience for a roofing company, Whit Davis Lumber Company,

and at Ryan’s Steakhouse.  According to the claimant, he 

worked for Ryan’s Steakhouse before he was hired full-time

with the Water Department. He worked three days a month
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reading meters, and then worked at Ryan’s the rest of the

time.  

     The claimant admitted that when hired full-time at 

Vilonia Waterworks, he was required to commit to getting his

GED, but never did so.  Nor did he ever obtain his CDL.  

     Under further questioning, the claimant testified:

Q You did attend Vilonia High School up until the
eleventh grade, did you not?

A Yes, sir.

Q Okay.  And notwithstanding all those years of public
education, you don't know how to read?

A No, sir.  I had three credits.

Q And you don't know how to write either?

A I can write some, yes, sir.

Q But you can't read?

A Can't hardly read, no, sir.

Q So if the boss gave you a written instruction to go
someplace, what would you do?  

A (Shaking head).

Q You don't know, you're shaking your head?

A I find out where I'm going before I leave.

Q So if you received something like a manual from the
company that talks about any rights you might have or any
duties or responsibilities you might have, you wouldn't
know what it said, would you?

A No, sir.

Q And did you ever receive such a manual that you know
of?
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A Yes.

Q And did you ever take it to somebody to have them
read it to you?

A Yes.

Q And who would that person be?

A My wife right there (indicating).

Q Okay.  And when did you do that last?

A I don't know.

Q Would that have been around the time you started 
     working full time?

A I don't know.

Q You don't know?  

A That's the medication for you.

Q You are still taking the bipolar medication, aren't
you?

A Yes, sir.

Q And the dosage is the same as it was back in
November?

A No.  No.  No.

Q It's been increased?

A Probably triple increased.

Q And who is your doctor for this bipolar problem?

A She's at Counseling Associates.  I don't know
exactly what her name is.  You would have to talk to my
wife back there.

Q All right.  I didn't see anything in the medical
records we have that said anything about your bipolar
condition being related whatsoever to your employment.
But one thing that was related to your employment, you
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did have a foot injury some years ago, is that right?

A Yes, sir.

     He admitted that he had a prior work-related injury to 

his foot, for which he underwent surgery. The claimant

testified that this injury occurred while he was in a water-

hole cutting out a piece of water pipe, and the bank caved off

on him, and caused the saw to push up in his foot.  He 

admitted that with his foot injury, he was able to fix leaks.

The claimant testified that he had to pick up fire hydrants,

cylinders, and backhoe cylinders, which was quite a bit of

heavy lifting.  However, he agreed that these meters were very

small meters.      

    The claimant verified that he underwent a functional

capacity evaluation before returning to work.  He disagreed

with this report, which concluded he was capable of doing the

heavy lifting at Vilonia Waterworks.  However, the claimant

admitted that when he went back to work, he did fine.  He

never complained to his boss Cecil(McMurtry).

      With respect to problems with Mr. McMurtry, the claimant

explained:

Q Well, that's one of those bad questions.  It's my
fault, not yours.  Did you run into a problem with Cecil
about physical therapy?

A Yes, sir.  Yes, sir.  And I'll tell you all about
it.

Q Well, that problem was that you told Cecil you would
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have to take so many hours to do physical therapy?

A No, sir.

Q You never told him, well, Cecil, I've got to go do
my physical therapy.  I won't be back for five hours or
for four hours?

A Never said that.

Q So to your knowledge, you would go and take however
long the physical therapy took, and then get right on
back to your work?

A No, sir, I didn't go back to work.

Q Well, now, during those 48 visits, weren't you
working and taking some –

A No, sir.

Q Not a bit?

A Not a bit.

Q So after you went back to work, you had no physical
therapy treatments?

A I had eight.  There was eight physical therapy.
Okay.  I come into work one day.  The man asked me, how
long does it take you to go there and back?  I said, four
or five hours, depending on the traffic.  Well, I come
back in the next day, and the man said, you lied to me,
and if I find out you lied to me, you got two weeks to
work here.

Q So that's how that two weeks thing came about?

A That's how the two weeks thing came about.

Q Did you have a right to appeal over Cecil's head?

A I have no idea, sir.

Q Have you ever before gone over Cecil's head with
responses –

A No, sir.
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   Claimant denied ever being in trouble.  However, he

admitted that was sent home for not taking his medication.

The claimant admitted that when he was sent home for not

taking his medicine, he would be a smart mouth and not want to

listen to anybody. According to the claimant this is part of

his bipolar disorder. He denied having applied for a job since

leaving his employment with the respondent-employer.  

     The claimant admitted that he could have worked until the

end of the year at Vilonia Waterworks, which would have been

four more weeks. He admitted that no one at Vilonia Waterworks

ever put their hands on him or tried to hurt him. Under

further questioning, the claimant testified:

A That's due to the pain in my neck and my shoulder
cracking and popping in my shoulder.

Q That's the one shoulder or both shoulders?

A Well, it's in both shoulders, but we're just --
we're taking care of one shoulder right now.

Q Okay.  And you say that your neck hurts you, too?

A Yes.

Q Is that a different pain now –

A Yeah.

Q So –

A It's the arthritis that's set up in my neck from
this shoulder being operated on.

Q Okay. 

     On redirect examination, the claimant verified that 
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after his surgery, he had some injections into his shoulder,

which helped with the pain.  The claimant admitted that he had

to drive from Vilonia to Little Rock for physical therapy.  He

testified that he had to drive through the construction zone

through Gravel Ridge.  According to the claimant, sometimes he

had to turn around and go all the way back to Highway 319 to

get to therapy.  He stated that his therapy was located at

Clubhouse Road or Club House, over towards Sherwood.

According to the claimant, his therapy lasted around an hour.

The claimant testified that an average drive time for his trip

from Vilonia to the place where he got his therapy was roughly

five hours round trip.  

     He further testified:

Q All right.  Did the trip to physical therapy cause
you difficulties at work?  For instance, did you get heat
from your boss?

A Yes.

Q All right.  And what would happen when you would go
to therapy?

A Well, when I come back to work, you know, I wouldn't
come back to work, because it would take up pretty much
all the day.  Well, why wasn't you here, you know, why
wasn't you here?  You only went to therapy for four or
five hours.

Q Okay.  So when you –

A Why wasn't you here?

Q Did that happen every time you went to therapy that
you did not return to work?
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A Yes.

Q Okay.  So you would go to therapy and not go into
work?

A Yes.

Q All right.  And did your boss tell you, you better
come into work, or I'm firing you?

A No.

Q How did that go?

A No, never said that.

Q Okay.  Were you paid by the hour?

A Yes.

Q And so after a period of time in therapy, it comes
to a head, and you were given a two weeks ultimatum?

A Yes, sir.

Q All right.  Did you ever lie to your boss about –

A No, sir.

Q -- now, wait –

A I'm sorry.  I'm sorry.  I'm sorry.

Q -- did you ever lie to your boss as to how long the
trip to therapy was taking?

A No, sir.

    Upon being questioned by the Commission, the claimant

admitted that during the hearing, he was in fact able to

pull/lift his arm up.  He denied any swelling.  

     Cecil Junior McMurtry was called was a witness on behalf

of the claimant.  Mr. McMurtry stated that prior to the
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claimant’s April 2011 accident, there were verbal discussions

with the claimant about a number of things that he had done

and should not have been doing.  He admitted that he does not

have any of these things in writing. According to Mr.

McMurtry, the claimant was someone he wanted to see succeed.

     Mr. McMurtry explained:

Q Any dangerous stuff up to April of last year?

A A couple of things, yes.

Q Did you work through those to some extent so that
the employment status was –

A I talked to Robert a lot.  Other employees talked to
him a lot about it.  You know, I pretty much done
everything I could.  We stayed on him about the GED.
That was part of his employment.  He was a part-time
employee whenever I was hired there.  I was finally able
to get him full time.  And the way we went about doing
that was part-time employees, if you're a part-time
employee, and we have a full-time position, then we would
take it to the part-time people and see if they would
want a job, and it works out pretty well.  Robert is not
the only one who didn't have a GED that was hired.  And
we hired -- there was two others that didn't have GED or
high school diplomas.  They have since went on and got
theirs; GED.  They also went and got their CDL's.

Q Wasn't –

A The thing about it –

Q Hold on just a second, so I can ask a specific
question.   Did you ask Robert to leave because he didn't
have a GED?

A Did I ask him to leave because he didn't have a GED?

Q Is that the reason he was terminated?

A There was a whole lot of reasons.



17

Q Okay.

A There was one in particular, and I felt like it was
best for that.   That would weigh in on it, yes, sir,
because that was part of his in the field.  But there was
a whole lot of things that was going on, and I just
thought it was best for Vilonia Waterworks that we part
company.

Q Okay.

A Now, I did ask him, give him the opportunity to work
until the last day of December or the last pay-period in
December, you know, Thanksgiving, Christmas right there.
You know, I had defended Robert more than I care to talk
about.  And I thought that would be appropriate.  But it
was going to happen.

     He admitted that there were some emotional issues with

the claimant prior to April of 2011.  However, Mr. McMurtry

admitted that if the claimant took his bipolar medicine, the

claimant was able to perform his job at an acceptable level.

     Regarding the claimant’s physical therapy treatment, Mr.

McMurtry explained:

Q All right.  And when this issue came up with the
physical therapy, tell me how that went down.  Did you
get information to suggest that he was not telling you
the truth?

A I asked him if, or what time that he got out of
therapy, and he told me anywhere from 1:30 to 2:30 at the
latest.  I didn't ask him what time he got home.  I asked
him what time he got out of therapy, and I asked him that
twice.  Also, he responded to me that he had a witness
that was down there, that he didn't get out of therapy
until 1:30.  And, yes, there was something that led up to
that, because I gave a report to the Board of Directors
that I answer to on his condition.  I told them what
Robert had told me, the exact same words, that, you know,
he wasn't getting out of the therapy until 1:00, 1:30,
2:00 o'clock, and asked me what time he went, and I said
his appointment is at 10:00 or 11:00.  And the Board said
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most  therapy -- one of the board members said, most
therapy is only for an hour.  You need to check into
that, so I did.  And it turned out that he was only in
therapy for an hour.

Q Okay.  So you got the information that maybe he was
getting back to Vilonia at one or two o'clock and wasn't
coming back to work?

A No, never got that information.

Q Okay.   And why did you –

A Except from him.

Q -- why did you terminate him, as briefly as you can
tell us?

A Because I thought it was in the best interest of
Vilonia Waterworks.

Q Okay.  Did someone fill his position afterwards?

A Yes, sir.

Q Okay.  So there was work available?

A Yes, sir.

      According to Mr. McMurtry, the claimant’s was instructed

to obtain his GED, but failed to do so.  There were people in

the office who worked with the claimant so he could get his

GED, but the claimant lost interest.  However, as long as Mr.

McMurtry saw improvement, he allowed the claimant to continue

working.  He denied that the claimant ever complained to him

about his shoulder after returning to work following his

surgery. Mr. McMurtry also denied having received any

complaints about the claimant’s work once he came back to work

during this two-week period of time. 
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     On cross examination, Mr. McMurtry agreed that there 

were a lot of minor things that led to the claimant’s

termination.    

     Specifically, Mr. McMurtry explained:

Q -- and I'm not going to ask for a comprehensive
response, but more like scattered rain showers.  Could
you tell us about two or three of those minor things that
were typical of the issues you had to deal with?

A Well, I've been called several times on his driving,
riding somebody's bumper in the company vehicle.  I've
had to talk to him about incidences where he's after
hours, after he's off work, where the Vilonia Waterworks
is closed, he’d get into it with somebody, and they would
call Waterworks and say, one of your employees is out
here causing problems.  I talked to him about wearing the
uniforms and all that after he gets off work, if he's
going to go get into a conflict, he really doesn't need
to be wearing Vilonia Waterworks’ uniform.

Q Okay.  Anything else that comes to mind?

A Well, breeding mares and chasing raccoons
(phonetic).  The incident where he was -- after he got
hurt this last time, I was called over to look at a house
that had been hit by the tornado, on the plumbing of it.
When I got over there, Robert was up in a tree with a
chainsaw, holding on with one hand, cutting limbs with
the other.  

Q Is that something he was supposed to be doing?

A I have no idea.  You would have to ask his doctors
that one, but –

Q Well, I mean, was that something he was supposed to
be doing for the Water Department?

A No, that was -- no.  When that tornado come through,
of course, you know, everybody was trying to help out
everybody.  But, you know, in his condition with the pain
that he was in, to be in that tree using that chainsaw.
Now, he wasn't standing on the ground, now, he was up in
the tree.  This tree was laying, you know, and he was



20

standing up sawing, so.

Q Was this after his first injury or the second
injury?

A This was after the second one.

Q He said that –

A Before the surgery.

     According to Mr. McMurtry, after the claimant returned to

work following his shoulder surgery, he did not receive any

reports that the claimant was not doing well.  He stated that

he only received reports when the claimant failed to take his

medicine.  

     Mr. McMurtry testified:

Q With all these things going on here, what made this
physical therapy thing, or what I think I heard said, the
final last straw?

A That was it.  That was all I could do.  I had done
everything I could possibly do.  I went into the board
meeting and told them what Robert had told me, and then
found out different, you know.  I was boxed in a corner
with no way out.  Because had I not had given the report
to the Board of Directors, I can't tell you how I
would've reacted, probably in the same manner, because
that was just really it.  I had done everything I could
do to make sure that he kept his job, that he worked, and
then, you know, that was it.  I just, I couldn't do
anymore.

Q Did you feel betrayed?

A Pretty much.

     On redirect examination Mr. McMurtry further explained:

Q Okay.  Well, what was your understanding of when
Robert would get back into town after his physical
therapy sessions generally?
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A I had never -- I never asked him what time he got
back into town.  He said he got out at 1:30 to 2:00 --
anywhere from 1:00 to 2:30 when he got out of physical
therapy is what he told me.  Now, they were doing
construction on that road, and by the time he got home,
there would've been no need -- he wouldn't been home by
2:30 or 3:00 o'clock.

Q And what changed your opinion as to whether he was
able to come back to work after his physical therapy
sessions?  I mean, how did –

A Because his physical therapy was ending at noon –

Q How do you know that?

A -- instead of 1:30 or 2:00.  How did I know that?

Q Yes, sir.

A I got the records from the physical therapist’s
office.

Q Okay.  Did you talk to them on the phone?

A Yes, I did.

Q Okay.  And did you find out generally when he would
get out, or just one time, or do you know if his physical
therapy was consistently set at a certain time of the
day?

A Pretty much consistently, yes, sir.
Q When you say pretty much?

A I think there was a couple of them that were in
there different.

Q What time –

A I don't really remember, but the latest he got out,
the latest that I remember he got out was 12:10, and I
believe that's correct, but I can't swear to that, but I
believe that's correct.

Q So what time would that have put him back in
Vilonia?
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A About, if he got out at 12:00, about 1:00 o'clock.

Q Okay.  Did you call Robert after that and say,
Robert, I've got your physical therapy records.  They say
you get out at about noon.  You've got to come into work
when you get back from those physical therapy
appointments?

A Well, his therapy was over with at that time.

Q Okay.  So this is after the fact?

A No, he had two -- whenever I found out about it, he
had two of them left.

Q Okay.  Why didn't you –

A When I give my report to the Board of Directors, he
had two visits left.  One of them was that following
week.  I believe he had two left.  It might have been
just one, but I believe it was two.  So I asked Robert
about it.  Robert told me.  I had no reason to question
him, you know.  When he told me what time he was getting
out of physical therapy, I didn't have any reason to do
anything different.  

Q Even when it gets to your own employee that’s worked
for you for six-some-odd years and ask, after you got his
information from your physical therapist that he has
alleged to be getting out at 12:00 o'clock, or 12:10, or
so, Robert, they say you're getting out at 12:10.  Why
are you not coming back to work?  Wouldn't you want to
know that?
A I did ask him that.

Q And what did he say, or are you talking about –

A He said he's not getting out at that time.

Q Okay.

A I asked him that.

Q When did you obtain this information from the
physical therapist?

A I can't tell you what day it was, but –
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Q How did you obtain it?

A I had them send me a copy of it, his time that he
was down there on these reports that they fill out.

Q Okay.  And then did you phone them and ask what time
he leaves?

A Yeah, and they told me it was wrote down, read it.

Q Okay.  And was that about the time that you
terminated him?

A No.  It was probably, I don't know, I want to say
two weeks after that.

     On recross examination, Mr. McMurtry stated that once he

found out the claimant had not been truthful about his

physical therapy sessions, he called and asked him about it,

and he still insisted that he was in therapy longer.

According to Mr. McMurtry, the claimant brought a witness with

him during this discussion to verify his time.  Mr. McMurtry

agreed that he decided to terminate the claimant after he had

been dishonest with him twice.

    Upon being questioned by the Commission, Mr. McMurtry

stated that he waited about week before terminating the

claimant, because he thought hard about it before doing so. 

     A review of the medical evidence demonstrates that 

the claimant sought emergency medical treatment from Conway

Regional Health System Emergency Department, on April 5, 2011.

The claimant reported that he had been using a wrench to

loosen a bolt with his right arm, when he felt a sudden pain
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and pop in his right shoulder.  The claimant complained of

pain in his right shoulder along with some tingling in his

right hand.  X-rays of his right shoulder were performed with

the following findings: I see no evidence of fracture or

dislocation.  Soft tissues are unremarkable.”  The claimant

was diagnosed with “right shoulder strain.”  The claimant was

discharged home with instructions to follow up with his

orthopedist at Ortho Arkansas. 

     Dr. Victor Vargas evaluated the claimant on April 8, 

2011, due to a chief complaint of right shoulder pain.  At

that time, the claimant complained of severe shoulder pain

since his work-related incident.  Dr. Vargas assessed the

claimant with:“Shoulder pain, Subacromial impingement with

bursitis, and Possible labral tear.”

     An MRI of the claimant’s right shoulder was performed on

April 14, 2011, due to a history of shoulder pain following a

popping sensation in the right shoulder.”

     On April 20, 2011, the claimant saw Dr. Vargas for 

follow-up of his right shoulder pain.  The claimant reported

that an injection helped for one day.  Dr. Vargas stated:

     X-ray Interpretation 
MRI of the right shoulder was available only and report
that showed Better [sic], clavicular joint posttraumatic
changes, there is also mild tendinosis of suprapinatus
tendon.  There is also finding of a signal in the
posterior superior will plan on labrum that might be
consistent with a tear or cyst.                
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     Subsequently, the claimant underwent right shoulder 

surgery by Dr. Ethan Schock on May 24, 2011 after an MRI

documented a rotator cuff injury.  The claimant’s preoperative

and postoperative diagnosis was “Right shoulder with

subacromial impingement with acromioclavicular joint arthritis

and rotator cuff tear.”

     On July 1, 2011, the claimant saw Dr. Schock for follow-

up for his right shoulder.  He noted that the claimant had

undergone right shoulder arthroscopic subacromial  

decompression and rotator cuff repair, but was having a lot of

pain.  Therefore, Dr. Schock continued the claimant’s present

restrictions at work of no lifting, pushing, or pulling with

his right upper extremity.

     The claimant saw Dr. Schock on July 13, 2011.  At that

time, the claimant described to Dr. Schock “popping in his

shoulder, and he felt it was “coming out of place.”  Dr.

Schock reported:

Physical Examination
Examination today shows full range of motion and good
strength.  His incisions healed.  I see no evidence of
atrophy or neurologic deficit.  There is no instability
of the a.c. joint.  There is no crepitus reproduced on
range of motion of the shoulder.  No sulcus sign or
suggestion of laxity of the joint.  His cuff is clearly
intact today.

X-ray Interpretation
X-ray show [sic] no sign of intra-articular loose bodies
fragmentation the bone or other derangement.

Plan
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Not sure how to account for his symptoms.  I discussed
this with his therapist today and she feels that he is
“right on track.”  She does not noticed [sic] any
pathologic motion crepitus or abnormality through his
rehabilitation other than a lot of pain.

He’s asked for more pain medicine.  I will give him one
more prescription for Hydrocodone 7.5 but this will be
the last.  He should be taking ibuprofen using heating
pad and continued on his exercise.  Structurally he
appears to be appropriate for this stage of
rehabilitation process.

We will continue his present restrictions at work.  He’ll
see him back in the clinic in 6 weeks.   

 
     Per an office visit note authored by Dr. Schock on August

24, 2011, the claimant was a lot more comfortable.  He had

been working on strength in physical therapy, and this seemed

to be helping.  Dr. Schock stated:

Physical Examination
He shows full active motion today.  His cuff is clearly
in tact.  He is still not showing full strength in
supraspinatus testing but he is much improved from his
previous visit. 

     On September 21, 2011, Sheryl Bradley, MSPT, reported the

following:

History of Present Illness
Mr. Henderson is back today in a followup for his
right shoulder.  He was treated with a rotator cuff
repair, subacromial decompression and distal
claviculectomy may[sic] 24th.  He has been working in
physical therapy and has made significant progress
with his range of motion and strength.  His physical
therapist states that he has met all of his goals
with respect to his shoulder.  Lately he's been
having some neck pain.  This appears to be
associated with rotation as well as
flexion/extension.  He continues to have some mild
discomfort about the right shoulder .  He has been
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off work because of restrictions placed on his
shoulder. 

Physical Examination
Examination shows full active motion of the right
shoulder.  His cuff is clearly intact.  He shows
some mild irritability to range of motion but no
crepitus or instability.  There is not atrophy or
neurologic deficit.  His incision is healed.  There
is no evidence of neuroma formation.

His neck shows some decreased motion and no
radicular symptoms.  There is no obvious atrophy or
spasticity noted.

X-ray interpretation
X-rays of cervical spine show minimal degenerative
changes but no fracture no misalignment.

Assessment
I think his right rotator cuff has healed.  I
recommended continued strengthening program but did
not feel that he needs any specific restrictions and
he can return to work without limitations.  No  was
provided today.

His neck is providing him some discomfort.
Structurally it appears to be intact.  I see no
evidence of neurologic deficit.  I do think some
therapy exercises would be helpful and he will be
referred for his therapist to teach and these.

Plan
I believe he is maximal medical improvement.  I
would like to obtain a function capacity evaluation
at which point I will see him back to review this
and evaluate for any appropriate permanent
impairment rating. 

     The claimant underwent a functional capacity evaluation

on October 18, 2011, examiner, Mr. Charles Davidson.  He 

opined, in relevant part:

     Reliability and Consistency Effort
The results of this evaluation indicate that Mr.
Henderson gave a reliable effort, with 70 of 70
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consistency measures within expected limits.
Analysis of the data collected during Mr.
Henderson's evaluation indicates that he did put
forth consistent effort during his evaluation.   Mr.
Henderson's evaluation resulted in numerous signs of
consistent effort including movement patterns which
were consistent with his pain reports throughout his
evaluation and correlated well with is performance
during testing.  Mr. Henderson also exhibited a
consistent dynamic lifting profile.  His dynamic to
isometric strength ratio was within acceptable
ranges.  Mr. Henderson also produced a
cardiovascular response to physical testing which
was appropriate and consistent with a significant
degree of effort.  Mr. Henderson denied any pain or
increased symptoms during those activities which
were not related to his diagnosis.

     CONCLUSIONS
Mr. Robert Henderson completed functional testing on
this date with reliable results.

Overall, Mr. Henderson demonstrated the ability to
perform work in the HEAVY classification of work as
defined by the U.S. Dept. of Labor's guidelines over
the course of a normal workday with limitations as
noted above.

     In a letter dated November 30, 2011,Dr. Schock wrote:  

History of Present Illness
Mr. Henderson is here for consideration of his right
shoulder.  He has a history of a work-related injury
to his right shoulder and I initially saw him in
April of this year.  He had a trial of injection,
narcotic pain medicine, anti-inflammatory
medication, therapy, and work modifications all
without much benefit.  His shoulder was found to
have a.c. joint arthritis and subacromial type
changes on MRI and he underwent a right shoulder
arthroscopy, subacromial decompression, distal
claviculectomy, and repair of a small cuff tear on
May 24.  He had extensive physical therapy.  He was
restricted from work due to the nature of surgery as
well as the demands of his job at the utility
company.

His progress has been slow but he has regained full
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motion.  He's had difficulty with pain.  He presents
now for review of a functional capacity evaluation.

The FCE suggests a reliable as her [sic] on Mr.
Henderson [sic] is part and classifies his abilities
to be within the range of the “heavy” labor
requirements.

Physical Examination
Examination today shows full active motion of the
right shoulder.  There is no palpable crepitus or
instability. There is no visible atrophy.  All scars
are well healed and no evidence of neuroma formation
is identified.   Neck motion is full.  I see no
neurologic deficits [sic] the right upper extremity.
He does complain of generalized discomfort to range
of motion.  This is diffusely localized to the
periscapular postauricular and shoulder girdle area.

His cuff is clearly intact.  A.c. joint or bicipital
groove are non-tender.

X-ray interpretation
No x-rays are taken today.

Assessment
We reviewed the FCE report.  I believe that his cuff
is healed. Based on his physical examination
findings and the review of his FCE, and, using the
guide to evaluation of permanent impairment, fourth
edition, from the American Medical Association, I
believe he has no permanent partial impairment from
his injury.

He does have residual discomfort which is difficult
to localize.  He states that he has headaches and
neck pain.  He is a primary limitation.  I do not
believe these are related to his shoulder to the
extent of his diagnoses of a.c. joint arthritis and
subacromial impingement/rotator cuff tear.

Plan
I do not recommend any further limitations over
stretches.  I do recommend ongoing home exercise
program and I discussed this with him.  I believe he
is safe to return to work according to those
guidelines provided in his functional capacity
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evaluation.

The claimant was evaluated by Dr. Ethan Schock on April

26, 2012, due to severe bilateral shoulder pain. On physical

examination, Dr. Schock stated that the examination was very

limited by pain.  Shoulder motion was limited by cocontraction

and guarding.  He stated that the claimant’s axillary nerves

were intact, and he saw no atrophy.  Dr. Schock opined:“X-rays

of the shoulder adequate subacromial decompression on the

right and type II acromion on the left. Previous cervical

spine x-rays show some mild degenerative changes.”  Here, Dr.

Schock stated that his exam of the shoulder was confounded by

the claimant’s lack of participation in the exam.  

                       ADJUDICATION 

A.  Anatomical Impairment

     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent

physical impairment. Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical

impairment shall be supported by objective and measurable

findings.  Ark. Code Ann. § 11-9-704(c)(1)(B). 

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark.

Code Ann. § 11-9-102(16)(A)(i). 

     Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule
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099.34, the Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993), to be used

to assess anatomical impairment.   Permanent benefits shall be

awarded only upon a determination that the compensable injury

was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).

    The parties stipulated that the claimant sustained a

compensable injury to his right shoulder on April 5, 2011, as

a result of a specific incident injury.  The claimant treated

initially with Dr. Vargas.  Ultimately, Dr. Schock  performed

right shoulder surgery on May 24, 2011, in the form of “right

shoulder arthroscopy, subacromial decompression, distal

claviculectomy, and repair of a small cuff tear.”  The

claimant’s preoperative and postoperative diagnosis was “right

shoulder with subacromial impingement with acromioclavicular

joint arthritis and rotator cuff tear.”    

    Dr. Schock opined on July 13, 2011 that on physical

examination, the claimant had full range of motion and good

strength.  At that time, Dr. Schock saw no evidence of atrophy

or neurologic deficit.  He further opined that there was no

instability of A.C. joint, and that there was no crepitus

reproduced on range of motion of the shoulder.  No sulcus sign

or suggestion of laxity of joint.  He specifically stated,

“His cuff is clearly intact today.”

     On September 21, 2011, Ms. Sheryl Bradley, MSPT, stated

that on physical examination, the claimant showed full active
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motion of the right shoulder.  That the claimant’s cuff was

clearly intact.  According to these notes, the claimant showed

some mild irritability to range of motion, (which is

subjective in nature), but no crepitus or instability.  Ms.

Bradley also stated that the claimant had no atrophy or

neurologic deficit.  The claimant’s therapist reported that

the claimant met all of his goals with respect to his

shoulder.  Ms. Bradley opined, “I believe he is at maximal

medical improvement.  I would like to obtain a function

capacity evaluation. . . .”

     On October 18, 2011, the claimant underwent a functional

capacity evaluation by examiner, Charles Davidson.  The

results of this evaluation indicated that the claimant gave a

reliable effort, with 70 of 70 consistency measures within

expected limits.  Overall, the claimant demonstrated the

ability to perform work in the HEAVY classification of work as

defined by the U.S. Department of Labor’s guidelines over the

course of a normal workday with limitations as noted above. 

     Dr. Schock opined on November 30, 2011: 

I believe that his cuff is healed.  Based on his physical
examination findings and the review of his FCE, and,
using the guide to evaluation of permanent impairment,
fourth  edition, from the American Medical Association,
I believe he has no permanent partial impairment from his
injury.       

     The final medical record shows that the claimant 

complained of bilateral shoulder pain to Dr. Schock in April

of 2012.  At that time, Dr. Schock opined that the claimant’s
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axillary nerves were intact, and he saw no atrophy. 

     The claimant contends that he is entitled to a 20 

percent impairment rating to his right shoulder based on

Tables 19 and 20, of the Guides at page 3/59.  The claimant’s

attorney has asserted objective findings of crepitation,

popping, swelling, and drooping of the shoulder.

     In the present matter, the claimant has failed to 

establish an impairment rating to his right shoulder supported

by objective and measurable findings.  While the claimant had

objective findings sufficient to find compensability of his

injury, these findings were not present following recovery

from his shoulder surgery.

     Here, the claimant offered absolutely no medical evidence

demonstrating any objective findings (popping, cracking,

swelling, etc.) in support of a permanent anatomical  

impairment to his shoulder, except his own unsubstantiated

testimony. 

    Dr. Schock is the surgeon who performed the claimant’s

right shoulder surgery and has been the primary physician

treating the claimant’s right shoulder difficulties.  I attach

significant probative value to Dr. Schock’s opinion that the

claimant did not sustain a permanent anatomical impairment for

his compensable right shoulder injury.  In the case at bar,

neither Dr. Schock or any medical personnel has documented the

existence of any physical impairment supported by objective

and measurable findings of any “popping,” “joint crepitation,”
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“atrophy,” “instability,” “drooping,” or “swelling,” of the

claimant’s right shoulder. Hence, the claimant failed to

sustain his burden of proving his entitlement to a permanent

impairment rating for his right upper extremity.

     While I realize that the claimant has ongoing complaints

of right shoulder pain, it is well-established in workers’

compensation law that complaints of pain cannot be considered

when determining physical or anatomical impairment.

Nonetheless, I did not find the claimant’s current complaints

of pain not to be credible considering Dr. Schock’s expert

opinion, the lack of findings on physical examination

following Dr. Schock’s pronouncement of maximum medical

improvement, his ability to perform heavy work, and because of

his conflicting and confusing testimony concerning his return

to work and ability to perform his prior job.

     In addition, I think it is noteworthy that although the

claimant alleged “popping,” and “swelling,” of the right 

shoulder, he readily admitted he was not able to demonstrate

any of these findings during the hearing.

     Since the claimant failed to prove his entitlement to a

permanent impairment for his right shoulder, the issue of

wage-loss disability has been rendered moot and not discussed

herein this opinion.

B.  Additional Compensation 

   Ark. Code Ann. §11-9-505(a) (Repl. 2002) provides:

(1) Any employer who without reasonable cause
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refuses to return an employee who is injured in
the course of employment to work, where suitable
employment is available within the employee's
physical and mental limitations, upon order of
the Workers' Compensation Commission, and in
addition to other benefits, shall be liable to
pay to the employee the difference between
benefits received and the average weekly wages
lost during the period of the refusal, for a

     period not exceeding (1) year.      

     Before Ark. Code Ann. § 11-9-505(a) applies several 

requirements must be met. The employee must prove by a

preponderance of the evidence that he sustained a compensable

injury; that suitable employment which is within his physical

and mental limitations is available with the employer; that

the employer has refused to return him to work; and, that the

employer's refusal to return him to work is without reasonable

cause. Torrey v. City of Fort Smith, 55 Ark. App. 226, 934

S.W.2d 237 (1996).

    The claimant contends that he is entitled to benefits

under Ark. Code Ann. § 11-9-505(a) beginning the end of

November 2011, or in the alternative, beginning January 1,

2012. 

     In the present matter, it is undisputed that the 

claimant sustained a compensable right shoulder injury.  The

claimant’s and Mr. McMurtry’s testimony demonstrate that

during the said period of time beginning around the end of

November of 2011, or in the alternative, January 1, 2012, and

continuing, the employer had suitable work within claimant’s
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physical and mental limitations.  

     Here, although the claimant has requested benefits under

Ark. Code Ann. §11-9-505(a), his testimony demonstrates that

he is unable to return to work for Vilonia Waterworks even if

offered a position due to his right shoulder disability (see

full discussion above).  Nonetheless, the claimant underwent

a functional capacity evaluation that revealed he is able to

perform the physical demands of heavy work, which is clearly

within the physical demands of his prior job.  In addition to

this, the claimant gave conflicting and confusing testimony

regarding his return to work for the respondent-employer after

his release back to full-duty work, by Dr. Schock.  At one

point in his testimony, the claimant admitted he was able to

perform his job.  However, he later denied, and maintained

that he was unable to perform his job.

     Hence, the claimant was not a credible witness.  On 

direct examination, he maintained that he did not know why the

respondent-employer terminated his employment.  However, he

later admitted on direct examination, and under cross

examination that there had been some discussion about his

physical therapy visits.  Here, Mr. McMurtry credibly 

testified that he discharged the claimant because on two

occasions he had been untruthful with him concerning the time

his physical therapy sessions ended.  I found Mr. McMurtry to
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be a very credible witness.  The evidence demonstrates that

Mr. McMurtry made every effort to help the claimant despite

the claimant’s shortcomings.        

     The record before me demonstrates that the claimant had

ongoing problems with maintaining his temper and other minor

infractions both on and even off the job while wearing company

uniform.  However, the ultimate act that led to the claimant’s

discharge was due to him being dishonest with his supervisor,

Mr. McMurtry, about the amount of time he spent in physical

therapy sessions.                

   Under these circumstances, I find that respondent-

employer’s  refusal to return the claimant to work is with

reasonable cause.  Hence, but for his own actions, the

claimant would have been provided continuing work.  However,

on two occasions he intentionally provided false information

to his employer, and his employer terminated him for that

reason.  Mr. McMurtry had a legitimate interest in information

concerning when the claimant’s therapy sessions ended.  Such

information was needed to properly plan for labor

requirements. The claimant’s deliberate failure to furnish

accurate/honest information concerning these sessions was a

willful disregard of the employer’s interest and standards of

behavior that it had a right to expect of its employees.

     In summary, I find that Vilonia Waterworks had 
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reasonable cause for terminating the claimant’s employment

with them.  As a result, the claimant failed to meet his

burden of proof for benefits under Arkansas Code Ann.§ 11-9-

505(a).  Accordingly, this claim is hereby respectfully denied

and dismissed in its entirety.   

          FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has  
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier            
    relationship existed on April 5, 2011, and at 

         all relevant times.

3.  The claimant suffered compensable injuries to his  
    right upper extremity as a result of a specific    
    incident injury.

4.  The claimant’s average weekly wage at the time of his
         injury was $704.82.  His compensation rates are $470
         and $$353.  

     5.  This claim for additional benefits has been 
         controverted in its entirety.

     6.  The claimant failed to prove his entitlement to 
         a permanent impairment for his right upper
         extremity/shoulder injury.  As a result, the issue
         pertaining to wage-loss disability has been 
         rendered moot.

     7.  The claimant failed to prove his entitlement
         to benefits under Arkansas Code Ann.§ 11-9-505(a). 
          Hence, the employer's refusal to return the claimant
         to work is justified/with reasonable cause.

8.  All issues not litigated herein are reserved under 
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         the Arkansas Workers’ Compensation Act.

                           ORDER

     For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety and dismissed.

    IT IS SO ORDERED.       

                                  __________________________
            CHANDRA L. BLACK

    Administrative Law Judge
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