
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G200556

KONISHA HARRIS, EMPLOYEE CLAIMANT

HUSQVARNA CONSUMER OUTDOOR PRODUCTS,
EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 10, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE M. KEITH WREN,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE EDWARD W.
MCCORKLE, Attorney at Law, Arkadelphia, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 4, 2012, in Hope, Arkansas.  A Prehearing Order was

entered in this case on July 23, 2012.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. Claimant’s date of hire was July 14, 2011.

2. Claimant was an employee of respondent on
November 28, 2011. 

3. Claimant’s average weekly wage was $314.00.

4. The parties stipulate to the authenticity of all
medical records and/or bills.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:
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1The respondents’ attorney offered the claimant’s
deposition into evidence in anticipation of inconsistencies
between the claimant’s deposition testimony, her hearing
testimony, and the other documentary evidence. (T. 7) The
claimant’s attorney objected to introduction into evidence
of the claimant’s prehearing deposition on the grounds that
it may contain hearsay or other irrelevant information. (T.
7) This examiner has identified in his notes 14 different
pages of the 52 page deposition which contain testimony
regarding facts in dispute, such as Ms. Harris’ past medical
history, when Ms. Harris last worked before November 28,
2011, and how Ms. Harris described her purported injury at
work to others from November 28-30, 2011.  Because I
conclude that the relevant testimony is interspersed
throughout the deposition, I am hereby accepting the entire
deposition into evidence, while also accepting Mr. Wren’s
argument that the Commission should not consider any
irrelevant testimony or impermissible hearsay in the
deposition in rendering a decision.  

1. Compensability under Ark. Code Ann. § 11-9-
102(4)(A)(i) and/or 11-9-102(4)(A)(ii)(b); medical
expenses; TTD; attorney’s fees.

Respondent:

1. Compensability of claim and, if compensable,
medical expenses, temporary total disability,
permanent partial disability, and attorney’s fees.

The record consists of three volumes: (1) the

October 4, 2012, hearing transcript and the exhibits

contained therein; (2) the August 15, 2012 oral deposition

of Dr. Igor DeCastro, marked Respondents’ Exhibit No. 2; and

(3) the July 5, 2012, oral deposition of Konisha Harris,

marked Respondents’ Exhibit 4.1  

DISCUSSION

Ms. Harris began working for Husqvarna in the assembly

of chainsaws on July 14, 2011.  Ms. Harris contends that she

developed a work-related cervical disc injury on
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November 28, 2011, which required emergency surgery for

spinal cord compression three days later on December 1,

2011. (Comm. Exh. 1 p. 2; Cl. Exh. 1 p. 23-24)

 To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of her employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for
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medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  In addition, as with

injuries caused by a specific incident identifiable by time

and place of occurrence, objective medical evidence is

necessary to establish the existence and extent of the

compensable injury. Wal-Mart v. Leach, supra; Wal-Mart

Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the
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issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, the claimant’s large herniated

cervical disc and associated spinal cord compression are

clearly supported by objective medical findings, including

the surgical findings of her treating neurosurgeon, Dr. Igor

DeCastro. (Cl. Exh. 1 p. 23-25) However, I find for the

following reasons that the claimant has failed to establish

by a preponderance of either the medical evidence or the

non-medical evidence a causal connection between her work on

November 28, 2011, and her large herniated cervical disc

that required surgery three days later.

In this regard, Ms. Harris testified at the hearing

that on November 28, 2011, she was working on the pack out

assembly line in the production of chainsaws. (T. 10) Her

job rotations that day were “sleeve” then “latches” then

“bar and chain” then “filter” then back to “sleeve”. (R.

Exh. 3. p. 17) Ms. Harris testified at the hearing that her

symptoms began while lifting her second box of chainsaw bars

in preparation for her “bar and chain” rotation. (T. 74) Ms.

Harris testified that she told Dr. DeCastro that she got

hurt at work, but did not go into all of the details. (T.

60)

The attorneys both questioned Dr. DeCastro at his

deposition.  However, neither attorney specifically asked
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Dr. DeCastro whether the doctor was aware that Ms. Harris

had previously indicated that her pain started with lifting

a box of chainsaw bars, whether lifting a box of chainsaw

bars can cause a C4-5 disc herniation injury resuting in

spinal cord compression, and/or whether, in Dr. DeCastro’s

opinion, lifting a box of chainsaw bars caused Ms. Harris

acute C4-5 disc herniation.  Dr. DeCastro did testify: 

Q:   All right.  And did she report any history to you
of how this incident occurred? 

A.   No.  I mean she talked that she was getting worse
at work but, like I said, she never mentioned to me any
acute event, any trauma, anything hit her head or any
fall at work or anything that she did that, you know,
caused that immediately. (R. Exh. 2 p. 22)

I find on this record that Dr. DeCastro’s testimony

does not support a finding that Ms. Harris’ work caused her

acute C4-5 disc herniation at issue in this claim.  

The claimant’s attorney argued at the close of the

hearing that, notwithstanding Dr. DeCastro’s quoted

testimony about a lack of reported trauma, there is no

dispute that the disc herniation was “acute”, and that while

the claimant acknowledges that she did not sustain a

forceful or blunt force trauma at work that caused the disc

herniation, “that’s not the same thing as saying it wasn’t a

specific incident at work that caused the injury.” (T. 121) 

When considered in light of the evidence presented at

the hearing, however, I do not find the claimant’s argument

persuasive for two reasons.  
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2One record indicates that Ms. Harris was sick and
absent on November 17, 2011.  (R. Exh. 3 p. 14) However,
three other records persuade me that this date is a
typographical error, and the absence for sickness was
actually on October 17, 2011.  (R. Exh. 3 p. 10, 12, 13)

First, I am persuaded that Ms. Harris reported her

alleged injury as having occurred on her first day back to

work after an extended plant shutdown; that her own written

injury report contains no mention of any lifting incident;

and that Ms. Harris was not truthful about her past medical

history in her prehearing deposition.  

With regards to when Ms. Harris last worked before

November 28, 2011, I find credible the wage records in

evidence indicating that prior to November 28, 2011, Ms.

Harris was last paid for working at Husqvarna on

November 17, 2011.2 (R. Exh. 3 p. 12) 

Whereas Ms. Harris testified at the hearing that she

was lifting the second box of bars in preparing for her “bar

and chain” rotation on November 28, 2011, when her symptoms

began, her Form N, completed the next day, describes the

cause of her injury as “putting latches, lifting cases, bar

and chain, and filters”. (R. Exh. 3 p. 18) A Husqvarna

incident report that Ms. Harris also completed on

November 29, 2011, contains a similar description as to the

cause of her injury. (R. Exh. 3 p. 19) Neither incident

report contains any reference to Ms. Harris’ symptoms

beginning while she was lifting a box of chainsaw bars. 
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With regard to inconsistencies between Ms. Harris’

deposition testimony and her prior medical records, I note

that Ms. Harris testified in her deposition that she had not

had physical therapy before November 28, 2011, that she had

not ever had any prior neck problems, that she had not ever

gone to a doctor for any neck problems, and that she had not

in the last five years been in any hospitals except for the

hospital in Hot Springs where she had neck surgery;

Wadley’s, where she birthed her children; and Nashville

Memorial in Hope. (R. Exh. 4 p. 33, 34, 42) However, the

respondents introduced medical reports indicating that Ms.

Harris had in fact been seen at Howard Memorial Hospital in

2005, 2007, and 2010, where she was treated for neck pain

and prescribed physical therapy in 2005, and was again

diagnosed with neck pain in 2007 and in 2010. (R. Exh. 1 p.

1-14) I note that a pain diagram in evidence from

January 10, 2005, indicates the presence of stabbing pain in

Ms. Harris’ neck and upper back, and aching pain in her

right shoulder, i.e., in essentially the same two areas of

her body where she reported symptoms to the Husqvarna plant

nurse on November 29, 2011. (R. Exh. 1 p. 8, 15) 

After considering Ms. Harris’ deposition testimony in

light of her prior medical records, I do not find persuasive

her hearing explanation that she did not tell Mr. McCorkle

during her deposition about her 2005, 2007, and 2010

treatment at the hospital “[b]ecause I was thinking he was
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talking about the injury that I had then with the disc

problems...[a]nd I haven’t never had disc problems.” (T. 26)

I conclude instead that Ms. Harris was obliged, in light of

her prior 2005, 2007 and 2010 neck pain and treatment, to

answer “yes” rather than “no” to Mr. McCorkle’s deposition

questions about physical therapy, prior neck problems, ever

going to the doctor for any neck problems, or ever having

had any other examination for her neck, and that Ms. Harris

chose to answer “no” when “yes” was the only reasonable

response.

Second, even if the claimant had established that her

symptoms began while lifting her second box of chainsaw

blades, I find on this record that Ms. Harris has failed to

establish that either lifting a box of chainsaw bars or any

other aspect of her described work on or about November 28,

2011, generated trauma of a nature and sufficiency to cause

the C4-5 disc herniation and spinal cord compression

operated on by Dr. DeCastro three days later.  As the

claimant’s attorney noted at the hearing, the only examples

of trauma causing disc herniation and spinal cord

compression that Dr. DeCastro referred to in his deposition

were such things as being hit in the head, jumping into a

lake, or being in an automobile accident. (T. 7, 12, 22)

Here, the claimant’s testimony described no such trauma, or

any comparable trauma occurring during the course of her job

duties on or about November 28, 2011.  This examiner
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concludes that it would require speculation and conjecture

to conclude on this record that any aspect of Ms. Harris’

job duties on or about November 28, 2011, caused her C4-5

disc herniation with spinal cord compression, as she

contends.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Claimant’s date of hire was July 14, 2011.

2. Claimant was an employee of respondent on
November 28, 2011. 

3. Claimant’s average weekly wage was $314.00.

4. The parties stipulate to the authenticity of all
medical records and/or bills.

5. The claimant failed to establish by a
preponderance of the evidence that she sustained a
compensable injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


