
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F506906 & G109550

PERRY HANSON, EMPLOYEE CLAIMANT

ARTEX ELECTRIC CO., EMPLOYER,
SECURITY NATIONAL INS. CO.,
CARRIER/TPA RESPONDENT NO. 1
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COMMERCE & INDUSTRY INS. CO.,
CARRIER/TPA RESPONDENT NO. 2

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED JUNE 5, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondent No. 1 was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas, whose appearance was
waived.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 19, 2012, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on March 7, 2012.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee-employer relationship existed at all
relevant times.
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3. Respondent No. 1 has controverted any and all
additional medical treatment associated with the
2005 compensable injuries as of March 10, 2011.

4. Respondent No. 2 has controverted the alleged
February 3, 2010, claim in its entirety. 

5. The correct compensation rate for the claimant’s
2005 injury is based on an average weekly wage of
$587.00 per week, entitling the claimant to
compensation rates of $392.00 per week for
temporary total disability and $294.00 per week
for permanent partial disability.

6. The correct compensation rate for any injury
sustained on February 3, 2010, is based on an
average weekly wage of $623.48, entitling the
claimant to compensation rates of $415.00 per week
for temporary total disability and $311.00 per
week for permanent partial disability.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant sustained a compensable injury on
or about February 3, 2010, or whether this
represented a recurrence of symptoms associated
with the 2005 date of injury.

2. If there was a new injury on or about February 3,
2010, whether claimant is entitled to additional
permanent partial disability benefits associated
with that injury.  (Reserved)

3. Whether claimant is entitled to additional medical
treatment including pain management which has been
recommended by Dr. Jeffrey DeHaan since medical
treatment was controverted on or about March 10,
2011, and if so whether this expense should be the
responsibility of Respondent No. 1 or Respondent
No. 2.

4. Whether the claimant is now totally and
permanently disabled, or in the alternative is
entitled to wage loss disability in excess of the
anatomical rating assigned and which parties are
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responsible for the payment of those benefits. 
(Reserved)

5. Attorney’s fees.

Respondent No. 1:

1. Whether current condition is due to 1997 injury or
2005 injury and whether the claimant sustained a
new injury or aggravation while using a jackhammer
in 2010 when the employer had a different carrier.

2. Attorney’s fee.

Respondent No. 2:

1. Whether the claimant suffered a compensable injury
or aggravation in February 2010, or whether his
need for medical treatment is associated with an
incident that occurred in June 2005, or is chronic
in nature and unrelated to a compensable injury.

Respondent No. 3:

1. Whether claimant sustained an aggravation or a
recurrence to his 2005 injury in January or
February of 2010.

The record consists of the April 19, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

     Mr. Hanson was 47 years old at the time of a hearing

conducted on April 19, 2012. (T. 10) Mr. Hanson first went

to work for Artex Electric Company in approximately 1984. 

He worked for another company for a period sometime between

1984 and 1991, then returned to Artex Electric in 1991 and

worked there until December 16, 2010. (T. 12) Mr. Hanson

started as an apprentice but was a journeyman electrician by

2010. (T 13-14) Mr. Hanson’s work primarily involved laying

electrical lines for commercial businesses. (T. 13)
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Despite his relatively young age, Mr. Hanson has a

complicated history of low back problems.  For example, Mr.

Hanson’s supervisor at Artex Electric, Mike Luckenbaugh,

testified that Mr. Hanson had back problems as long as he

worked there, and complained about his back on a regular

basis. (T. 99) Likewise, a workers’ compensation form in

evidence indicates that Mr. Hanson injured his lower back on

May 7, 1994, from pulling wire. (R. 2. Exh. 2 p. 1) Medical

records in evidence indicate that on December 3, 1997, Dr.

Joel Patterson performed a discectomy procedure at the L5-S1

level of Mr. Hanson’s lumbar spine to address an S1

radiculopathy causing left leg pain.  (C. Exh. 1 p. 7) 

After recovering from the 1997 surgery, another form in

evidence indicates that Mr. Hanson experienced another back 

injury at work on June 15, 2005, while moving blocks. (R. 2

Exh. 2 p. 2) Although Mr. Hanson did not undergo surgery

following the 2005 injury, he was paid an 8% impairment

rating by Respondent No. 1 for that injury. (T. 25) In

addition, Dr. Jeffrey DeHaan, an orthopedist, has been

prescribing Mr. Hanson various combinations of Lortab,

Hydrocodone, Soma, Celebrex, Lyrica, Lorcet, Vicodin,

Neurontin, Norco, Xanax, Qualquin, Alprazolam, and Meloxicam

for the approximately seven years from the time of Mr.

Hanson’s 2005 injury, through the date of the hearing held

on April 19, 2012. (C. Exh. 1 p. 30 - 112, 143) 
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Mr. Hanson continued to work for Artex Electric Company

after recovering from the 2005 injury until a general layoff

occurred in February of 2010, and then returned to work for

Artex Electric from August of 2010 until December 16, 2010.

(T. 34, 92) Respondent No. 1 paid Mr. Hanson’s ongoing

medical expenses and a new period of temporary disability

compensation from approximately December 17, 2010, through

March 10, 2011. (R. 2 Exh. 2 p. 3 - 4) 

The claimant filed a claim for additional benefits

against Respondent No. 1, who had paid benefits between 2005

and early 2011.  However, during an initial evaluation

report dated January 28, 2011, Dr. Edward Saer recorded a

history of Mr. Hanson’s pain having gotten worse in January

of 2010, after using a jackhammer. (C. Exh. 1 p. 105)

Respondent No. 1 has taken the position that Mr. Hanson’s

back pain in 2010 forward: (1) according to Dr. Saer is at

the same level as his 1997 surgery and not related to the

2005 injury; and (2) is caused by an aggravation of his

condition due to a new injury in 2010 when a new carrier,

Commerce and Industry Insurance Company (Respondent No. 2)

was on the coverage for Artex Electric Company. (Comm. Exh.

1 p. 6) 

After discussing during the course of a prehearing

telephone conference the procedural ramifications of

Respondent No. 1's allegation of a possible new injury using

a jackhammer at work in January of 2010, Mr. Giles in



PERRY HANSON - 
F506906 & G109550

6

1Further investigation indicated that the jackhammer
work actually occurred in February of 2010, rather than in
January of 2010, as indicated in Dr. Saer’s 2011 report.  By
agreement of all parties, all references in stipulations,
issues and contentions initially made to a possible date of
injury of January 15, 2010, should now refer instead to
February 3, 2010.  

October of 2011 had Mr. Hanson complete a new Form AR-C to

establish a workers’ compensation claim for a possible

injury in January of 20101 while Respondent No. 2 was on the

coverage. (R. 2 Exh. 2 p. 34) Respondent No. 2 investigated

and contends that Mr. Hanson did not sustain a new injury in

2010. (Comm. Exh. 1 p. 6)

An aggravation is a new injury resulting from an

independent incident.  Farmland Ins. Co. v. Dubois, 54 Ark.

App. 141, 923 S.W.2d 883 (1996).  An aggravation, being a

new injury with an independent cause, must meet the

requirements for a compensable injury.  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  A

claimant’s failure to present objective medical findings of

a new injury precludes recovery for an alleged aggravation

of a preexisting condition.  Liaromatis v. Baxter County, 95

Ark. App. 296, 236 S.W.3d 524 (2006).        

A recurrence is not a new injury but merely another

period of incapacitation resulting from a previous injury. 

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d

897 (1996). A recurrence exists when the second complication

is a natural and probable consequence of a prior injury. 
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Weldon v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W.2d

179 (1996).

In the present case, I find that the preponderance of

the evidence establishes that Mr. Hanson did not experience

a new injury or aggravation in February of 2010.  For the

following reasons, I find instead that the preponderance of

the evidence establishes that Mr. Hanson’s symptoms from

2010 to the present are a continuation or recurrence of the

symptoms associated with his 2005 compensable injury for

which Respondent No. 1 remains liable.

First, I have considered the history recorded by Dr.

Saer of Mr. Hanson having more pain after using a jackhammer

in January of 2010.  However, I note that Dr. Saer also

recorded a history of Mr. Hanson never becoming asymptomatic

after the 2005 injury. (R. 2 Exh. 1 p. 15) Consistent with

the history of Mr. Hanson never becoming asymptomatic

between 2005 and 2010, I note that the payout records in

evidence indicate that Respondent No. 1 paid for between

three and five physician visits per year for Mr. Hanson

between 2006 and 2010, and paid between eleven and twenty-

one pharmacy bills per year for Mr. Hanson during those same

five years. (R. 2 Exh. 2 p. 5 - 12) These payout records

certainly appear to this examiner to corroborate Mr.

Hanson’s testimony regarding seeing Dr. DeHaan every three

to four months, and taking medication between 2005 and 2010,

while he continued his work for Artex.  (T. 69 - 70) I find



PERRY HANSON - 
F506906 & G109550

8

that Mr. Hanson’s lack of pain medication before the 2005

injury, and his continued use of pain medication between

2005 and 2010, weigh in favor of a conclusion that his 2010

problems represent a continuation of his 2005 injury rather

than a new injury or aggravation notwithstanding his report

to Dr. Saer in early 2011 that his pain got worse in early

2010 after using a jackhammer.

Second, I note that the same Dr. Saer who recorded the

history of more pain after using a jackhammer in January of

2010, is the only physician who has rendered an expert

medical opinion in this case, and Dr. Saer ultimately

expressed an opinion that Mr. Hanson’s symptoms when he saw

Dr. Saer in 2011 were related to his work-related accident

in June 2005. (R. 2 Exh. 1 p. 23)

Third, I note that an MRI specialist, Dr. Steven Nokes,

has specifically compared Mr. Hanson’s 2005 lumbar MRI and

his 2010 lumbar MRI.  Doctor Nokes concluded that both MRI’s

indicate the presence of a moderate left sided

extraforaminal disc extrusion at the L4-5 level which

compromises the left L4 dorsal root ganglion.  In addition,

Dr. Nokes concluded that a small right sided disc extrusion

without nerve root compromise at L5-S1 indicated on the 2005

MRI had resolved prior to the 2010 MRI. (R. 2 Exh. 2 p. 38)

Thus, Dr. Nokes’ conclusions strongly support Respondent No.

2's contention that the 2010 aggravation alleged by
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Respondent No. 1 is not supported by the existence of

objective medical findings. 

Fourth, to the extent that Respondent No. 1 raises an

issue of the claimant’s current symptoms being related to

his injury from the 1990's, I again note that Dr. Peterson’s

1997 surgical report indicates that Mr. Hanson at that time

was symptomatic from an S1 nerve radiculopathy, and Dr.

Peterson performed a discectomy at L5-S1 to free any S1

nerve impingement. (C. Exh. 1 p. 7) Mr. Hanson’s symptoms in

2010 obviously presented something of a quandary to Dr.

Saer, since the 2010 MRI indicated an L4-5 herniation which,

according to Dr. Saer, might be expected to cause L4

symptoms, but according to Dr. Saer, Mr. Hanson’s clinical

symptoms of pain going down to his heel appears more

compatible with a problem at L5-S1. (C. Exh. 1 p. 106)

Unfortunately, while Dr. Saer did reference the L5-S1

level, Dr. Saer never specifically indicated in his reports

whether Mr. Hanson’s current left leg symptoms are, in his

opinion, most compatible with an L5 radiculopathy or instead

with an S1 radiculopathy. However, as discussed above, Dr.

Saer has opined that, regardless of whether Mr. Hanson’s

symptoms are related to L4-5 or L5-S1, Dr. Saer believes the

symptoms are related to the 2005 injury. (C. Exh. 1 p. 23) 

On this point, I note that Dr. Bruce Safman performed

an evaluation of Mr. Hanson for an impairment rating for his

2005 injury in 2007. Dr. Safman took a history of Mr. Hanson
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having minimum leg symptoms after his prior back surgery in

the 1990's, but then developing radiating pain down his left

leg after the 2005 injury. Dr. Safman reported a decrease in

sensation in an L5 distribution, and Dr. Safman assigned Mr.

Hanson a 1% impairment for the L5 sensory loss which Dr.

Safman opined was consistent with the location of his

documented L4-5 disc herniation. (C. Exh. 1 p. 56)

Respondent No. 1 paid that portion of the rating for the

2005 injury in addition to a 7% impairment for the L4-5 disc

abnormality itself.

In light of (1) Dr. Safman’s 2007 history of

essentially no left leg symptoms before the 2005 injury, (2)

the history of Mr. Hanson’s development of left leg symptoms

most consistent with an L5 distribution after the 2005

injury, (3) the existence also of an L4 nerve compression

documented in both the 2005 and the 2010 MRI’s, (4) Dr.

Safman’s indication that the development of symptoms in an

L5 distribution is consistent with the documented L4-5 disc

herniation, (5) Mr. Hanson’s lack of medication before the

2005 injury, but ongoing medication after the 2005 injury,

(6) the lack of any new objective findings on the 2010 MRI

as compared to the 2005 MRI, and (7) the lack of suggestion

by any physician that Mr. Hanson’s symptoms in 2010 are

likely associated with the S1 nerve that required

decompression in the 1997 surgery, rather than the L4 and/or

L5 nerves which appear on this record to have both been
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involved in the 2005 injury, I accord great weight to Dr.

Saer’s opinion on May 30, 2011, that Mr. Hanson’s symptoms

are related to his work accident in June of 2005.  On this

record, I find that the claimant has established by a

preponderance of the evidence that Respondent No. 1 remains

liable for benefits appropriate for Mr. Hanson’s 2005 back

injury.

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period
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ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, the only manner of treatment that

Mr. Hanson has received since the respondents terminated his

benefits has been continued prescription medications called

in to the pharmacy by Dr. DeHaan, who has been prescribing

Mr. Hanson’s medications since 2005. (T. 52) The respondents

have not contended or established that Mr. Hanson’s

medications in 2011 and 2012 have been excessive or altered

significantly from Dr. DeHaan’s prior prescriptions accepted

from 2005 through March of 2011.  I find that Dr. DeHaan’s

prescriptions on this record have been reasonably necessary,

and I find that Mr. Hanson is entitled to followup treatment

through Dr. DeHaan’s office for appropriate management of

his residual pain as requested.

Finally, Respondent No. 1 and Respondent No. 2 could

not agree before the hearing how the hearing transcript

costs should be apportioned, if at all, between the two

respondent carriers.  Having found no precedential guidance

on point, I find under the specific facts and circumstances

of the present case, and for the reasons discussed below,

that the transcript costs should be apportioned equally

between Respondent No. 1 and Respondent No. 2.

In this regard, I note that Arkansas Code Annotated

Section 11-9-705(a)(1) provides that the Commission may

conduct a hearing in a manner as will best ascertain the
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rights of the parties. Commission Rule 099.20 (1)(A)

provides that the expense of taking and transcribing a

hearing shall be borne by the respondents.  The rule

contains no specific criteria for allocating between

multiple respondents except where one of the respondents is

either the Death and Permanent Total Disability Trust Fund

or the Second Injury Fund.  Rule 099.20 (1)(B) provides that

no such expense shall be assessed against either of these

special funds unless the Commission finds that such expense

is justified and directs one of the special funds to pay an

expense or some portion thereof.

In the present case, neither Respondent No. 1 or

Respondent No. 2 is one of the identified special funds.

Instead, each of the two respondents in the present case is

an insurance carrier for the same employer, with each

carrier providing workers’ compensation insurance coverage

for a different period of time for the employer.  As this

examiner perceives the purpose of Rule 099.20 in requiring

respondents (rather than requiring claimants or the

Commission itself) to bear the cost of hearing transcripts,

the rule was intended to amount to essentially an

administrative cost to be borne by Arkansas’ self-insured

employers and by those insurance companies writing policies

for Arkansas employers.  

Not only are Respondent No. 1 and Respondent No. 2

insurance carriers for the same employer in this case, but
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as this examiner understands precedent from the Arkansas

Courts, once issues of fact and law were identified by the

claimant’s attorney, Respondent No. 1, and this examiner,

indicating that Respondent No. 2 had potential liability for

the additional benefits at issue, this examiner was

essentially constrained to ensure that Respondent No. 2, the

employer’s carrier in February of 2010, was provided notice

and an opportunity to intervene and present evidence before

this examiner made findings on whether the claimant did or

did not sustain a new work related injury or aggravation in

February of 2010 while Respondent No. 2 was on the coverage. 

See generally, Second Injury Fund v. Mid-State Construction,

16 Ark. App. 169, 698 S.W.2d 804 (1985) [Discussing a

respondent’s due process right to notice and an opportunity

to present evidence before a hearing officer or the

Commission itself assigns potential liability].

Consequently, under circumstances where both

respondents in this case were insurers for the same

employer, where under the circumstances of this case

fundamental fairness required that both respondent insurers

appear at one hearing to resolve in one proceeding both of

their potential liabilities, and based on this examiner’s

understanding that Rule 099.20 is not intended to be

punitive in nature, but to merely represent an

administrative cost of writing insurance policies and

conducting business in this State, I find that the expense
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of taking and transcribing the hearing in this case should

be borne equally by the two respondent carriers in this

case. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee-employer relationship existed at all
relevant times.

3. Respondent No. 1 has controverted any and all
additional medical treatment associated with the
2005 compensable injuries as of March 10, 2011.

4. Respondent No. 2 has controverted the alleged
February 3, 2010, claim in its entirety. 

5. The correct compensation rate for the claimant’s
2005 injury is based on an average weekly wage of
$587.00, entitling the claimant to compensation
rates of $392.00 per week for temporary total
disability and $294.00 per week for permanent
partial disability.

6. The correct compensation rate for any injury
sustained on February 3, 2010, is based on an
average weekly wage of $623.48, entitling the
claimant to compensation rates of $415.00 per week
for temporary total disability and $311.00 per
week for permanent partial disability.

7. The preponderance of the credible evidence
establishes that the claimant’s low back problems
at issue are a continuation of his 2005
compensable back injury for which Respondent No. 1
is liable.

8. The preponderance of the evidence establishes that
the additional prescription medication prescribed
to the claimant by Dr. DeHaan after March 10,
2011, has been and remains at present reasonably
necessary in relation to the claimant’s 2005
compensable back injury.

9. The expense of taking and transcribing the hearing
shall be borne equally by Respondent No. 1 and
Respondent No. 2, since both respondents were
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necessary parties to the hearing conducted on
April 19, 2012. 

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on any additional indemnity benefits to which the

claimant may become entitled as a result of the findings

herein, one-half of said fee will be paid by the claimant

and one-half to be paid by Respondent No. 1 in accordance

with Ark. Code Ann. § 11-9-715 and Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002). 

Respondent No. 1 and Respondent No. 2 are each directed

to pay one-half of the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


