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STATEMENT OF THE CASE

A hearing was conducted on January 13, 2012 to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation laws.  The claim has a lengthy procedural history, which

will be set out in part below.  Most recently, a prehearing conference was conducted

on October 26, 2011, and a Prehearing Order was filed on said date.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part of

the record herein.

It was stipulated that the employee/employer relationship existed at all

relevant times, including January 26, 2010, and that the claim has been

controverted in its entirety.  
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At the October 26, 2011 prehearing conference, the claimant contended, in

summary, that she sustained a compensable cervical injury as a result of a work-

related incident, specifically a motor vehicle accident on January 26, 2010; that

respondents should be held responsible for all outstanding medical treatment,

together with continued reasonably necessary medical treatment; that she was

entitled to temporary total disability benefits, beginning March 9, 2010 through an

undetermined date (to be clarified at the hearing); and that a controverted attorney’s

fee should attach to any benefits awarded.

The respondents contended that the claimant did not sustain a compensable

injury arising out of and during the course of her employment.  Alternatively,

respondents asserted a notice defense, maintaining that the first report of injury was

June 17, 2010.  Respondents further contended that the claimant’s physical

problems were the result of a pre-existing condition and not the alleged work injury.

Just prior to the scheduled hearing, claimant’s attorney announced that the

claimant did not wish to pursue her claim.  In response, respondents requested that

the claim be dismissed for want of prosecution.  Respondents announced that it

was fully prepared to defend the claim.  Respondents stated that its two witnesses,

Sherie Calderon and Clydine Nelson, were present and would be called as

witnesses for respondents.  Respondents further pointed out that this claim was the

subject of a prior Motion to Dismiss, which was denied by this Administrative Law

Judge.  A copy of the motion and order were introduced as Respondent’s Exhibit
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“1" and “2," respectively.  The claimant’s attorney verified that his client did not

object to the dismissal of the claim.  A procedural history of the claim was read into

the record at the January 13, 2012 hearing.  

This claim was previously assigned to another Administrative Law Judge in

August, 2010, following the claimant’s request for a hearing.  Following a lengthy

pre-trial procedure, a prehearing conference was conducted on January 4, 2011,

at which time the claim was scheduled for a formal hearing on April 8, 2011.  The

April 8, 2011 hearing was cancelled in order to allow the parties time to obtain

additional discovery.  The claim was eventually returned to the Commission’s

general files.  On September 13, 2011, respondents requested that the claim be

dismissed for lack of prosecution.  In response, the claimant requested that the

matter be scheduled for a hearing.  Accordingly, an Order was filed on October 10,

2011, denying respondents motion to dismiss and scheduling the claim for another

pre-trial conference on October 26, 2011, as set out above.  Again, at the hearing,

claimant announced that she did not wish to pursue her claim.  In view of the

foregoing, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed at all relevant times, including

January 26, 2010.



-4-

3. Respondents have controverted this claim in its entirety.

4. The claimant failed to prosecute her claim.

5. This claim should be dismissed pursuant to Commission Rule 099.13.

DISCUSSION

A review of the evidence reflects that the claimant has had ample opportunity

to pursue her claim, but, has failed and/or refused to prosecute same.  There are

two provisions allowing for dismissal of claims.

Ark. Code Ann. §11-9-702(a)(4) provides:

If within six (6) months after the filing of a claim for compensation, no bona
fide request for a hearing has been made with respect to the claim, the claim
may, upon motion and after hearing, be dismissed without prejudice to the
refiling of the claim within limitation periods specified in subdivisions (a)(1)-
(3) of this section.

Commission Rule 099.13 provides:

The Commission may, in its discretion, postpone hearings at the instance of
either party or on its own motion.  No case set for a hearing shall be
postponed except by approval of the Commission or Administrative Law
Judge.

In the event neither party appears at the initial hearing, the case may be
dismissed by the Commission or Administrative Law Judge, and such
dismissal order will become final unless an appeal is timely taken therefrom
or a proper motion to reopen is filed with the Commission within thirty (30)
days from receipt of the order.

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon a reasonable
notice to all parties, enter an order dismissing the claim for want of
prosecution. (Effective March 1, 1982)
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This claim was scheduled for a formal hearing on January 13, 2012.  The

claimant appeared by and through her attorney, who announced that the claimant

did not wish to pursue her claim.  Respondents have made a meritorious

application, requesting that the claim be dismissed for want of prosecution with

prejudice. The incident which caused the claimant to file a claim occurred on

January 26, 2010.  The claim has been the subject of two (2) prehearing

conferences and has been scheduled for a hearing on the merits twice.  The

claimant appeared at the January 13, 2012 hearing, but elected not to pursue a

claim for benefits.  I find that the claimant has had ample time to purse her claim

and has failed and/or refused to prosecute her claim.  Accordingly, the within claim

is hereby dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


